
Among the ERISA Litigation Cases 
Discussed Inside…

DiFelice v. US Airways, Inc. 

In re Syncor ERISA Litigation 

Hecker v. Deere & Company

In re WorldCom, Inc. 
ERISA Litigation

A new type of ERISA litigation emerged 
in 2006: suits that are fi led on behalf of par-
ticipants in company-sponsored retirement 
plans and allege that plan fees are excessive. 
In these cases, our work has included the 
analysis of damage theories and a review of 
the specifi c features of the plans at issue, 
placing both in the context of the 401(k) plan 
industry as a whole. Recently we have also 
addressed ERISA claims involving allegedly 
improper option grants. 

Cornerstone Research works with affi li-
ated faculty and industry experts in a dis-
tinctive “partnership” that combines the 
strengths of our extensive litigation experi-
ence with specialized, relevant knowledge 
from the business and academic worlds. 
Members of our senior staff also have served 
as testifying experts in ERISA matters. Our 
network of internal and external experts 
enables us to provide specifi c expertise across 
a broad array of relevant areas, including the 
prudence of the company stock as an invest-
ment option, the reasonableness of fees 
incurred by the plans, and damages fl owing 
from these claims.

For more than two decades, attorneys 
have retained Cornerstone Research 
staff and our affi liated experts to pro-

vide consulting support and expert testimony 
in commercial litigation involving securities 
and fi nancial institutions matters. This expe-
rience has equipped our staff with the knowl-
edge and tools to address a wide variety of 
Employee Retirement Income Security Act 
(ERISA) litigation issues effectively.

We have provided attorneys with analyti-
cal support in all phases of ERISA cases in 
which plaintiffs allege that the plan’s invest-
ment in the corporation’s stock was impru-
dent (ERISA company stock cases). We have 
worked with leading business and academic 
experts on both damages and liability issues 
in these cases. Although many of these cases 
are ongoing, others have been resolved 
favorably for our clients through trial, sum-
mary judgment, mediation, or settlement. 
We describe some of these cases in the 
following pages. 

ERISA CAPABILITIES

CORNERSTONE RESEARCH
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In re Syncor ERISA Litigation 

Retained by Gibson, Dunn & Crutcher

As in many employer stock price drop 
ERISA lawsuits, plaintiffs in this matter 
alleged that the company and two of its 
board of directors’ members were in posses-
sion of material information but failed to 
act to prevent losses by the employee retire-
ment plan. Specifi cally, plaintiffs alleged 
that the company and the two board mem-
bers breached their fi duciary duties by 
investing retirement plan assets in Syncor 
International stock while the company was 
engaged in an international bribery scheme. 

Working with Dr. Allan Kleidon of Cor-
nerstone Research, the attorneys represent-
ing Syncor established that the company’s 
fi nancial condition was not signifi cantly 
affected by the international bribery scheme, 
and in fact Syncor’s stock price outperformed 
both the NASDAQ index and the S&P 500 
index during the class period. The court 
found that plaintiffs failed to establish that 
the plan’s investment in the stock was impru-
dent, even given a stock price drop after pub-
lic disclosure of the bribery scheme. Citing 
this evidence, among other things, the court 
granted summary judgment in favor of Syncor 
and the two company directors.

Dennis Hecker, et al., v. 
Deere & Company, et al. 

Retained by Morgan, Lewis & Bockius

Plaintiffs alleged that Deere and the 
fi duciaries of the John Deere Savings & 
Investment Plan and the John Deere Tax 
Deferred Savings Plan breached their duties 
to plan members and caused the Deere 
plans to pay excessive fees and expenses. 
On June 21, 2007, U.S. District Judge John 
C. Shabaz of the Western District of Wiscon-
sin dismissed the complaint. Judge Shabaz 
ruled that Deere’s fee disclosures were fully 
compliant with ERISA requirements and 

SELECTED CASE EXPERIENCE

Vincent D. DiFelice, et al. v. 
US Airways, Inc., et al.

Retained by Morgan, Lewis & Bockius

Defense counsel achieved a complete 
victory for US Airways, Inc. in the fi rst post-
Enron ERISA company stock case to go 
to judgment following trial. The plaintiff 
alleged that US Airways and the fi duciaries 
of the US Airways, Inc. 401(k) Savings Plan 
should have intervened to eliminate US 
Airways stock as an investment option and 
liquidate existing company stock holdings. 
Assisting the defense counsel, Cornerstone 
Research supported analysis and expert tes-
timony by John Peavy, Ph.D., CFA, and Adel 
Turki, Ph.D. 

Dr. Peavy analyzed US Airways’ viability 
prior to its bankruptcy and explained the 
importance of considering the implications 
of modern portfolio theory in assessing the 
prudence of including employer stock as one 
among a set of diversifi ed investment options. 
Dr. Peavy testifi ed that at no point during 
the relevant period did the available infor-
mation indicate that the stock was an impru-
dent investment option for the plan. Dr. Turki 
provided testimony demonstrating that an 
analysis of the plan’s transaction and hold-
ings data, using reasonable assumptions, 
implied a damages amount far lower than 
the amount calculated by plaintiffs’ experts. 

Following a six-day bench trial in the 
U.S. District Court for the Eastern District of 
Virginia, Judge T.S. Ellis III concluded that 
“there is no question the Company Stock 
Fund was a viable investment option 
throughout the class period” and “the con-
tinued offering of the Company Stock Fund 
as an investment option in the Plan was not 
a breach of US Airways’ ERISA fi duciary 
duty. …” Moreover, in this precedent-setting 
decision, the court both accepted and cited 
modern portfolio theory. On August 1, 2007, 
the Fourth Circuit Court of Appeals affi rmed 
the trial judgment in favor of the defendants.

that any claim based on the amount of 
the total fees is foreclosed by ERISA’s safe 
harbor provision. 

Working with Professor Laura Starks of 
the University of Texas and a member of the 
Texas Regents Investment Board, Cornerstone 
Research assisted counsel for Deere by ana-
lyzing plaintiffs’ liability and damages 
claims. Our work included providing an over-
view of the relevant features of the 401(k) 
plan industry and analyzing the structure 
and fees of the Deere plans. We also ana-
lyzed the damages methodology used by 
plaintiffs’ experts and assisted counsel to 
understand the ways in which the method-
ology was not appropriate.

In re WorldCom, Inc. 
ERISA Litigation

Retained by Gibson, Dunn & Crutcher 

In a precedent-setting decision regard-
ing the role of a directed trustee, our client, 
Merrill Lynch Trust Company, FSB, achieved 
a complete victory via summary judgment. 
Cornerstone Research supported John Peavy, 
Ph.D., CFA, who testifi ed regarding the via-
bility of WorldCom prior to its bankruptcy 
fi ling in July 2002. Judge Denise Cote of the 
Southern District of New York ruled in favor 
of Merrill Lynch, concluding that “[t]he 
publicly available information regarding 
WorldCom did not create at any time before 
June 25, 2002, a reliable picture of serious 
concerns regarding the short-term viability 
of WorldCom.” The court’s opinion was the 
fi rst to adopt the guidance provided by a 
Department of Labor December 2004 Field 
Assistance Bulletin that a directed trustee 
has a fi duciary duty of inquiry “when it 
knows or should know of reliable public 
information that calls into serious ques-
tions the company’s short-term viability as 
a going concern.” This decision has been 
cited favorably in several subsequent cases.
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Figure 1

Figure 2

ERISA COMPANY STOCK CASES
SUMMARY STATISTICS

Dollars in Millions

 Mean Median Maximum
Market Capitalization of Plan Sponsor $28,036 $8,820 $396,253
Value of Company Stock in Retirement Plan $804 $179 $23,095
Percentage of Plan in Company Stock 39% 39% 100%
Stock Price Decline in Class Period 57% 58% 100%
Maximum One Day Stock Price Decline 29% 24% 97%

Note: Market capitalization as well as the value and percentage of company stock holdings are measured as of the beginning of the class 
period. Cases for which certain data were unavailable are excluded from the above summary statistics.
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Company Stock Cases

Cornerstone Research has developed 
an extensive database of ERISA company 
stock cases, allowing us to provide relevant 
historical data on cases and settlements to 
our clients. Our database contains 146 cases 
fi led since 1997. Most (131) of the cases were 
fi led after the Enron ERISA case fi ling in 
November 2001. Figure 1 reports the number 
of ERISA company stock fi lings by quarter 
from 1997 through the fi rst half of 2007.

Using a broad range of data sources, we 
have collected detailed information for each 
of the cases, including docket information,  
size and composition of the retirement plans, 
company performance, and case status. 

Almost half of the cases in the database 
were fi led in one of three federal court cir-
cuits: the Second Circuit (New York, Conecti-
cut, and Vermont), the Third Circuit (Penn-
sylvania, New Jersey, and Delaware), and the 
Sixth Circuit (Michigan, Ohio, Kentucky, 
and Tennessee). The two district courts with 
the largest number of fi lings are the South-
ern District of New York and the District of 
New Jersey. Almost 80 percent  of the cases 
accompany a securities class action with 
similar allegations. 

The sizes of the fi rms and retirement 
plans involved in these cases vary substan-
tially. The proportion of company stock in 
the retirement plan at the beginning of 
the class period is, on average, 39 percent. 
Statistics on the companies, the retirement 
plans, and company stock performance are 
reported in Figure 2.

CORNERSTONE RESEARCH ERISA DATABASES

ERISA COMPANY STOCK CASE FILINGS BY QUARTER
AND S&P 500 INDEX
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Figure 3

Figure 4
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Note: The one case for which judgment was entered for the defendant is Vincent D. DiFelice, et al. v. US Airways, Inc., et al.

ERISA COMPANY STOCK CASE SETTLEMENTS BY 
SETTLEMENT VALUE
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Company Stock Cases, continued

Of the 146 cases in our database, 59 
are still active, 25 have been dismissed, 61 
have settled, and one (DiFelice v. US Air-
ways, Inc.) has had judgment entered for 
the defendant upon the conclusion of trial. 
See Figure 3. 

For the 61 settled cases, the mean (i.e., 
average) settlement amount is $23.1 mil-
lion, and the median (i.e., midpoint) settle-
ment amount is $8.6 million. The average 
time elapsed between the fi ling date and 
the settlement announcement date is 2.7 
years. For the 54 settled cases that have an 
accompanying securities fraud case, the 
ERISA settlements are approximately 16 
percent of the amount of the securities case 
settlement on average. Figure 4 provides 
information on the distribution of ERISA 
settlement amounts.
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STATUS OF ERISA COMPANY STOCK CASES

ERISA_09_04_07.indd   6ERISA_09_04_07.indd   6 9/13/2007   2:15:42 PM9/13/2007   2:15:42 PM



5

CORNERSTONE RESEARCH ERISA DATABASES

ERISA Excessive Fee 
Case Database

Cornerstone Research also has begun 
to develop a database capturing the recent 
ERISA excessive fee cases. Currently the 
database contains 18 case fi lings, the 
majority of which were fi led during the 
third quarter of calendar year 2006. We 
have collected information for each of the 
cases, including the parties to the litigation, 
the number of participants, and the value of 
the retirement plan. 

The average number of participants per 
plan is just over 67,000, and the median 
number is slightly less than 44,000. The 
average size of the retirement plans is $7.5 
billion with a median size of $4.0 billion. At 
least ten of the plans offer company stock as 
an investment option in the plan. In 17 of 
the 18 cases, the plaintiffs allege that fees 
paid to investment managers were excessive; 
in over half the cases, plaintiffs allege that 
excessive fees were paid to both the plan’s 
investment managers and its recordkeeper. 
Fourteen of the 18 excessive fee cases were 
fi led by Schlichter Bogard & Denton.

 

ERISA Company Stock             
Settlement Prediction Model

As part of our ongoing research on 
ERISA company stock case settlements, 
Cornerstone Research has begun to develop 
a statistical model of the determinants of 
settlement outcomes. Regression analysis 
based on the 61 settled cases reveals that 
the important determinants of settlement 
amounts include the following:
• Value of company stock held in the plan 

at the start of the class period
• Value of total assets in the employee     

savings plan at the start of the class period
• Excess return of the company stock over  

the S&P 500 return during the class period
• Market capitalization of the plan sponsor 

at the start of the class period
• Largest drop in company stock price dur-

ing the class period
As expected, the analysis indicates that 

settlement amounts are higher the greater 
the value of the company stock in the plan, 
the greater the value of the plan, and the 
greater the market capitalization of the 
sponsoring fi rm. In addition, the analysis 
shows that the poorer the performance of 
the company stock relative to the S&P 500  
and the greater the largest drop in the com-
pany stock price, the higher the settlement 
amount. As more cases settle, we will be 
updating this analysis. 
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