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Introduction

This report examines litigation challenging M&A deals valued over
$100 million announced from 2009 through 2018, filed on behalf of
shareholders of publicly traded target companies.

These lawsuits usually take the form of class actions filed in

either federal or state court. Plaintiffs typically allege that the

target’s board of directors violated its fiduciary duties by
conducting a flawed sales process that failed to maximize
shareholder value.

Common allegations include:
« failure to conduct a sufficiently competitive sale

e existence of restrictive deal protections that
discouraged additional bids

« conflicts of interest, such as executive retention post-
merger or change-of-control payments to executives

« failure to disclose information about the sales process
and the financial advisor’s valuation

The volume of such litigation has raised concerns in recent
years. Often resolutions have involved settlements where
defendants paid attorneys’ fees to plaintiffs’ counsel and in
return, plaintiffs dropped their claims. The typical
consideration for shareholders was a “supplemental
disclosure” of information not included in the original proxy
statement of the proposed merger. Such disclosure-only
settlements, it was often argued, imposed a costly friction
but added little or no value to shareholders.

In January 2016, the judicial scrutiny culminated in the
Delaware Court of Chancery’s decision in In re Trulia Inc.
Stockholder Litigation (Trulia) to reject disclosure-only
settlements where, in its view, the supplemental disclosures
are not plainly material.

As noted in previous reports, Trulia contributed to a stark
change in the M&A litigation landscape. This current report
focuses on 2018 trends and establishes that Trulia’s impact is
still evident, although litigation patterns appear to have
stabilized, and in certain regards reversed somewhat

since 2017.

Although litigation patterns appear
to have stabilized, Trulia’s impact is
still evident.

Cornerstone Research | Review of 2018 M&A Litigation



Table of Contents

Introduction

Executive Summary

Filings

Lawsuits per Litigated Deal

Most Active Courts

Litigation Jurisdictions

Litigation Resolution

Research Sample

ii
Cornerstone Research | Review of 2018 M&A Litigation



Table of Figures

Figure 1: M&A Litigation Summary 1
Figure 2: Percentage of M&A Deals Challenged by Shareholders 2
Figure 3: Average Number of Lawsuits per Challenged M&A Deal 3
Figure 4: Challenged M&A Deals by Federal Court CGircuit 4
Figure 5: Most Litigated M&A Deals in 2018 2
Figure 6: Number of Lawsuit urisdictions per Challenged M&A Deal s
Figure 7: Lawsuit Jurisdictions of Challenged M&A Deals with Targets Incorporated in Delaware 5
Figure 8: Litigation Outcomes for Al M&ADeals g

iii
Cornerstone Research | Review of 2018 M&A Litigation



Executive Summary

The impact of the Delaware Court of Chancery’s Trulia decision
against disclosure-only settlements appears to have stabilized. In the
years before Trulia, shareholders litigated around 90 percent of M&A
deals valued over $100 million. In 2016—the year of the Chancery
Court’s decision—that rate declined to just 71 percent. In 2017 and
2018, however, the litigation rate rebounded to 82 percent.

Trulia further appears to have contributed to a decline in the number of lawsuits per
challenged M&A deal, and to a significant increase in voluntary dismissal rates. The 2018
data suggest that these metrics have stabilized around their 2017 levels.

Filing activity in both state and federal courts increased in 2018. Most of the increase in
federal court litigation reflected activity in the Second and Third Circuits. The number of
M&A deals challenged in state venues more than doubled from the 10-year low in 2017.

Between 2009 and 2015, only a minority of litigated deals were challenged in federal
court, with almost all litigated in state venues. Trulia contributed to the stark shift from
state to federal courts. In 2018, however, the shift reverted slightly.

Figure 1: M&A Litigation Summary

(by deal announcement year)

Average

Number of M&A Deals Challenged by Shareholders

Fraction of M&A Deals Challenged by Shareholders 90% 71% 82% 82%
Average Number of Lawsuits Filed per Challenged M&A Deal 4.7 2.9 2.9 3.1
Fraction of Challenged M&A Deals Where Litigation Was Voluntarily Dismissed 17% 50% 72% 70%

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Withdrawn or blocked deals are
excluded, except in the calculation of the fraction of M&A deals challenged by shareholders prior to 2013. Percentages are rounded to the nearest whole
number. Percentages include pending deals for which litigation has not yet been filed.
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Filings

»  Reflecting an increase in M&A activity, a total of 142

proposed deals valued over $100 million had Overall litigation activity has rebounded
associated lawsuits in 2018, compared to 115 in 2017. since Trulia but is still below its pre-
< On average, 90 percent of M&A deals were litigated 2015 levels.

between 2009 and 2015. This fraction began to
decline in 2015, and in 2016, the year of the Trulia
decision, fell to a 10-year low of 71 percent. Litigation
activity has rebounded and stabilized in 2017

and 2018.

« At 82 percent, however, litigation activity is still below
its pre-2015 levels.

Figure 2: Percentage of M&A Deals Challenged by Shareholders

(by deal announcement year)
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Withdrawn or blocked deals are
excluded, except in the calculation of the fraction of M&A deals challenged by shareholders prior to 2013. Percentages are rounded to the nearest whole
number. Percentages include pending deals for which litigation has not yet been filed.
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Lawsuits per Litigated Deal

* In 2016, in the immediate aftermath of Trulia, the

average number of lawsuits per M&A deal declined The average number of lawsuits per
substantially. challenged M&A deal has not increased
+  The lower propensity to challenge M&A deals still Signlficant/y since its 2016 decline.

prevails. The number of lawsuits per challenged M&A
deal has remained around three since Trulia,
compared to the 2009-2015 average of 4.7 lawsuits
per deal.

Figure 3: Average Number of Lawsuits per Challenged M&A Deal
(by deal announcement year)
Number of

Lawsuits
6 -

Trulia Decision

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Withdrawn and blocked M&A
deals are excluded.
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Most Active Courts

In 2018, 91 percent of litigated M&A deals were
challenged in federal venues, down slightly from

96 percent in 2017. The pre-Trulia average from 2009
through 2015 was 26 percent.

Because of increased M&A activity, the number of
M&A deals litigated in federal court in 2018 rose by
19 percent compared to 2017. This increase was
mostly due to a pronounced increase in activity in the
Second and Third Circuits.

The Third Circuit, which includes Delaware, was by far
the most active federal court in 2018 with more than
twice the number of challenged M&A deals compared
to 2017.

In 2018, 34 percent of litigated M&A deals were
challenged in state courts, a rebound from 18 percent
in 2017. The pre-Trulia average from 2009 through
2015 was 97 percent.

The number of M&A deals litigated in state courts
more than doubled—from 21 in 2017 to 49 in 2018.
The most notable trend at the state court level was a
sharp increase in activity in the Maryland state courts
where 12 M&A deals were litigated in 2018, compared
to none in 2017.

The number of M&A deals litigated in the Delaware
Court of Chancery was 13 in 2018, an increase from
seven in 2017 but significantly lower than in 2016 (37).

In 2018, the shift from state to federal
courts that began with Trulia reversed
slightly.

Figure 4: Challenged M&A Deals by Federal Court Circuit

|| st | 2nd | 3rd | 4th | 5th | 6th | 7th | 8th | oth | 10th | 11th | DC_
2018 10 24 79 15 14 7 5 2 25 7 6 0
2017 8 7 34 19 8 9 5 12 20 6 3 2

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. An M&A deal can be challenged
in multiple circuits. Withdrawn and blocked M&A deals are excluded.

Figure 5: Most Litigated M&A Deals in 2018

Target Name Number of Lawsuits

Finisar Corp. II-VI Inc. 9
Pandora Media Inc. Sirius XM Holdings Inc.
Dr Pepper Snapple Group Inc. Keurig Green Mountain Inc.
Oclaro Inc.
Vectren Corp.
Andeavor Corp.
Bojangles’ Inc.

CYS Investments Inc.

Lumentum Holdings Inc.

CenterPoint Energy Inc.

Marathon Petroleum Corp.

Durational Capital Management and The Jordan Company LP
Two Harbors Investment Corp.

Electro Scientific Industries Inc. MKS Instruments Inc.
Express Scripts Holdings Co. Cigna Corp.
MBT Financial Corp. First Merchants Corp.
Newfield Exploration Co. Encana Corp.
Tivity Health Inc.

Cimarex Energy Co.

Nutrisystem Inc.
Resolute Energy Corp.

(o) i e) i e) i« ) IiNe) Nie) Bl e) il <) Bl @ ) @) IR N NS NN Uo)

U.S. Geothermal Inc. Ormat Technologies Inc.

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Withdrawn and blocked M&A
deals are excluded.
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Litigation Jurisdictions

« In 2018, only 45 percent of challenged M&A deals were

litigated in one jurisdiction only, a five-year low. For thE?fiI’St time since 2013, less than

e 43 percent of M&A deals were challenged in two

half of challenged deals faced litigation

jurisdictions, compared to 26 percent in 2017. in On/y onejurisdiction.

« 12 percent of deals were challenged in three or more
jurisdictions, triple the 4 percent figure in 2017.

«  For Delaware-incorporated targets, plaintiffs filed in
Delaware for only 13 percent of challenged M&A deals.

Figure 6: Number of Lawsuit Jurisdictions per Challenged M&A Deal
(by deal announcement year)
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

2014 2015 2016 2017 2018

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Withdrawn and blocked M&A

deals are excluded.

Figure 7: Lawsuit Jurisdictions of Challenged M&A Deals with Targets Incorporated in Delaware

(by deal announcement year)
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Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets
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Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Withdrawn and blocked M&A

deals are excluded.
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Litigation Resolution

«  Between 2009 and 2014, more than 65 percent of *  Voluntary dismissals in 2018 were at approximately
M&A litigation was resolved before the deal closed. the same high level as in 2017. This likely reflects the
removal of the disclosure-only settlement option in
Delaware post-Trulia. That removal appears to have
contributed to a shift whereby M&A lawsuits are
commonly resolved through voluntary dismissals
«  Historically, of litigation that was resolved prior to combined with mootness fees paid to plaintiffs’
closing, a large percentage of cases settled. The attorneys.
remainder was either voluntarily dismissed
(withdrawn) or dismissed by courts.

«  The rate of resolution prior to deal closing has
declined steadily from 68 percent in 2012 to a 10-year
low of 33 percent in 2018.

« Settlement rates are considerably lower for lawsuits As in 2016 a_nd 201 7’ the maj.or/ty Of
that were resolved post-closing. M&A litigation was voluntarily
dismissed in 2018.

Figure 8: Litigation Outcomes for All M&A Deals

(by deal announcement year)

B Settled Dismissed by Court W Judgment B Voluntarily Dismissed B Pending B Unknown

8% 8%

8%

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Source: Thomson Reuters SDC; SEC Filings; ISS Securities Class Action Services; Dockets

Note: Limited to lawsuits filed on behalf of shareholders of public target companies in M&A deals valued over $100 million. Percentages may not add to
100 percent due to rounding. Withdrawn and blocked M&A deals are excluded.
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Research Sample

The research sample in this report uses Thomson Reuters
SDC to identify mergers above $100 million and where the
target company is publicly traded. Withdrawn or blocked
M&A deals are excluded.

Institutional Shareholder Services through Securities Class
Action Services (ISS Securities Class Action Services) is used
to identify the lead case in each jurisdiction against the
target company involved in the merger. Data on other
challenges to the target company are collected using SEC
filings and PACER docket information. Only litigation filed
before merger closing is considered.

The sample contains 1,928 deals announced from November
19, 2006, through December 31, 2018. The analyses in this
report are as of July 1, 2019.

The views expressed in this report are solely those of the authors, who are responsible for the content,
and do not necessarily represent the views of Cornerstone Research.
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Many publications quote, cite, or reproduce data, charts, or tables from Cornerstone Research reports. The authors request
that you reference Cornerstone Research in any reprint, quotation, or citation of the figures or data in this report.

Please direct any questions to:

Ravi Sinha

Vice President
415.229.8194
rsinha@cornerstone.com

About Cornerstone Research

Cornerstone Research provides economic and financial consulting and expert testimony in all phases of complex litigation and
regulatory proceedings. The firm works with an extensive network of prominent faculty and industry practitioners to identify
the best-qualified expert for each assignment. Cornerstone Research has earned a reputation for consistent high quality and
effectiveness by delivering rigorous, state-of-the-art analysis for thirty years. The firm has 700 staff and offices in Boston,
Chicago, London, Los Angeles, New York, San Francisco, Silicon Valley, and Washington.

WWWw.cornerstone.com
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