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Role Of Online Reviews In Litigation Hinges On The Analysis 

By Ashish Pradhan (July 2, 2019, 12:53 PM EDT) 

Social media platforms, and the broader internet in general, have become rich 
sources of data. Among the most intriguing of these data are online consumer 
reviews of products and services. 
 
Sometimes referred to as electronic word-of-mouth, or eWOM, these reviews 
typically appear on retailers’ websites, review-specific sites and social media 
platforms, though they can be found in many other places. Online reviews can be 
used in litigation matters and, if employed appropriately, can be a useful source of 
data for expert witnesses. 
 
For example, in consumer fraud or product liability cases, online reviews can be 
analyzed to determine whether consumers identified and commented on alleged defects. In intellectual 
property matters, it can be useful to examine how frequently a patented product feature was 
mentioned, or whether the feature is considered valuable. 
 
In cases about consumer finance products, online comments can potentially gauge the extent of 
confusion among consumers related to those products. Some false advertising cases have been brought 
by companies that allege a competitor posted fake reviews that drove sales down. In many of these 
cases the relevant question is: “Did online reviews impact sales of the product or service at issue?”[1] 
 
Moving Beyond a Simple Assessment of Impact on Sales 
 
Academics have been studying how online reviews can impact sales for years. However, a cursory 
review of academic papers to date makes it clear that assuming good reviews lead to higher sales, while 
bad reviews cause declining sales, is much too simplistic. A more nuanced assessment would be to 
analyze which specific features of reviews, if any, are likely to have an impact on sales volumes. 
 
For example, a 2016 paper that appeared in the Journal of Marketing Research stated: “Some studies 
have shown that negative eWOM is detrimental and even more powerful in decreasing sales than 
positive eWOM is in increasing it; conversely, other studies have shown that the presence of negative 
eWOM increases product evaluations and sales.”[2] Thus, the conclusions that can be drawn from online 
reviews are very much fact-specific. 
 
Today, the use of online reviews in litigation is moving beyond the simplistic links between reviews and 
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sales and into more complex issues and analyses. We look at some of them below. 
 
Consistency 
 
A threshold issue is whether basic assumptions about the link between online reviews and sales can be 
applied consistently in all transactions or purchases. This may not be the case. 
 
For example, online reviews may have little to no impact on impulse buys. In addition, consumers may 
attach different values to online reviews based on their own perspectives. Those who make purchases 
based on brand loyalty, for instance, may place little to no importance on reviews. Consumers with little 
brand loyalty may find online reviews extremely valuable. 
 
Elements of Reviews 
 
An additional issue relates to how specific elements within online reviews may impact sales. For 
example, reviews frequently contain a rating system in the form of stars or another type of numeric 
value. In the academic literature, numeric and other ratings are sometimes referred to as the valence of 
reviews. 
 
But other elements beyond the valence can also be analyzed. In some instances, the number or volume 
of reviews can have an impact on sales. It can be important to consider whether reviews by verified 
purchasers or trusted influencers have spurred sales more than reviews by unknown consumers. 
 
Whether reviews come from professional or peer reviewers can also be critical. Finally, the actual text of 
reviews can boost or hurt sales, depending on case-specific circumstances. 
 
Assessing Valence 
 
The impact of valence can also be analyzed, though the appropriateness of any particular analysis will 
depend on the specific case issues. For instance, one can simply look at the ratio of one-star versus five-
star reviews to see if that ratio has meaningfully changed over time. Alternatively, one could examine 
whether the average valence of reviews has significantly changed after an event that is important to the 
litigation. 
 
Several critical caveats should be considered when using such an approach, however. First, many sites 
may skew results and display their own average ratings that may bear no relation to the simple numeric 
averages in the reviews. It may be difficult or impossible to know what average rating a consumer may 
have seen previously. 
 
Another caveat is that early reviews of new products or services may be glowing because purchasers are 
hardcore fans of the company. These early ratings may or may not paint a meaningful picture of the 
quality of the product or service at issue. 
 
Reviewing Content 
 
The contents, or text, of reviews can provide additional support for legal opinions, but analyzing text can 
be more time consuming than analyzing ratings. There are many options for analyzing text. 
 
One approach is to use human coders to assess each review. Coders can evaluate how frequently a 



 

 

purportedly important feature appears in reviews, or they can identify how frequently product 
attributes are mentioned. Potentially, these results can be used to demonstrate the relative importance 
or insignificance of a feature at issue in a litigation. 
 
Another approach is to prepare a coding scheme, so coders can identify preselected themes that may be 
important to the case. These types of analyses are generally referred to as content analyses.[3] 
 
Computer Coding 
 
In some cases, though, the sheer number of online sources and the huge volume of individual reviews 
can make human coding challenging or impossible. When this happens, computer programs can be used 
instead of, or alongside, human coders and can identify how frequently important words or phrases 
appear in reviews. 
 
More sophisticated programs can be used to assess the relative positivity or negativity — frequently 
referred to as the sentiment — of the reviews, a technique that is widely accepted in the academic 
literature. The results of any sentiment analysis should be used carefully, however, as human coders can 
typically identify sarcasm or other nuances in texts that elude even sophisticated automated techniques. 
 
Sentiment Changes 
 
As we stated above, it’s frequently important to assess how the valence or sentiment of reviews change 
over time or in relation to a specific litigation date. In such cases, it may be possible to use statistical 
techniques to determine whether a change in valence or sentiment caused sales to drop. 
 
Such analyses typically require the use of sophisticated econometric or other techniques, to ensure that 
the expert has appropriately controlled for other factors that may have impacted sales. 
 
Propensity to Purchase 
 
How online reviews impact consumers’ propensity to buy may also be relevant in some litigation. 
Surveys make it possible to test whether propensities meaningfully change if consumers are presented 
with a two-star versus a five-star review of a product, for example. 
 
Such a survey technique is sometimes referred to as an A/B design. One group of respondents would see 
a product page with a two-star review, while a second group would see the product page with a five-star 
review. One can then analyze the propensity of each group to buy the selected product. 
 
In summary, while the use of online reviews is still in its relatively early stages, it has well-founded 
academic support and can be used by expert witnesses in litigation. Such reviews provide real-world 
data for courts to rely on in making assessments about important issues in a wide variety of cases. 
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[1] A simple search for case law on Google Scholar returned many cases in 2019 that referenced the use 
of online reviews. In one such case, the owner of a hotel alleged that a general contractor and developer 
had created a nuisance that harmed the hotel. The hotel owner referred to the “stigma resulting from 
the unpleasant construction environment, negative publicity from online reviews characterizing the 
hotel as a ‘warzone [sic]’ due to the construction.” (Soho Wilmington LLC v. Barnhill Contracting 
Company and SCP-EW River Place LLC, 7:18-CV-79-D, United States District Court, E.D. North Carolina, 
Southern Division, 2019.) 
 
[2] Rosario, A.B., Sotgiu, F., De Valck, K., & Bijmolt, T.H.A., The Effect of Electronic Word of Mouth on 
Sales: A Meta-Analytic Review of Platform, Product, and Metric Factors, Journal of Marketing Research, 
Vol. LIII, 297-318, doi: 10.1509/jmr.14.0380. 
 
[3] See, K. Neuendorf, The Content Analysis Guidebook, p.1, Sage Publications, 2nd ed, 2017. 
 

 

 

 


