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Will PCAOB's New Audit Rule Trigger Shareholder Litigation?
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Over the past two and a half months, auditors of the largest publicly traded companies have
communicated critical audit matters, or CAMs, in their audit reports.[1] CAMs are the things that keep
the auditor up at night — those matters that involve especially challenging, subjective or complex Greg
auditor judgment.[2] Eastman

According to the Public Company Accounting Oversight Board, these new disclosures were needed to
reduce the information asymmetry between investors and auditors, which should, in turn, reduce the
information asymmetry between investors and management about the company’s financial
performance.[3]

Not surprisingly, companies and their auditors expressed concerns that reporting CAMs would
increase litigation risk. Although the PCAOB made a number of changes to its new rule to address
those concerns, it noted that most of those who raised the issue “continued to express varying
degrees of concern about the potential for increased liability, either for auditors or for both auditors
and companies.”[4]
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Now that the new requirement is in effect, is shareholder litigation related to CAMs on the horizon?

To shed light on that question, this article discusses whether a stock price decline may be attributable
to a CAM based on the types of CAMs that have recently been disclosed for the largest publicly traded
companies. It also discusses whether the U.S. Supreme Court's Lorenzo v. U.S. Securities and Exchange Steven
Commission has the potential to increase the number of CAM-related claims. McBride

Could a stock price decline be attributable to a CAM?

Required CAM Disclosures

What Identify the CAM.

Jean-
Philippe
Describe the principal considerations that led the auditor to determine that the matter Poissant
is a CAM.

Why

How Describe how the CAM was addressed in the audit.

Where  Refer to the relevant financial statement accounts or disclosures that relate to the CAM.



A review of the audit reports for 57 large accelerated filers for the fiscal year ending June 30 disclosed
four aspects of CAMs: what, why, how and where.[5]

The auditors for these large accelerated filers most often identified two CAMs in their audit opinions.
Auditors frequently identified one CAM, and the maximum number of CAMs identified was four.
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Although all of the CAMs identified by the auditors relate to financial statement amounts and
disclosures, some were tied to specific transactions or events.

Financial Reporting Topics Related to CAMs Disclosed for Large Accelerated Filers
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The most commonly reported CAM for nearly half of the accelerated filers was the assessment of
whether an impairment charge for goodwill and/or other intangible assets was needed. The vast
majority of auditors cited the significant judgment required to estimate the fair value of the relevant
asset (e.g., estimating future revenue to evaluate goodwill for impairment) as a principal consideration
that led to identifying the impairment of goodwill and other intangible assets as a CAM.

Revenue recognition was identified as a CAM for approximately one in three accelerated filers. Auditors
cited a variety of revenue recognition judgments as principal considerations that led to identifying
revenue recognition as a CAM. For example, auditors cited to judgments related to the timing of
revenue recognition under the percentage of completion method or from contracts with multiple
performance obligations.

Income taxes represented a CAM for just over one in four accelerated filers. Auditors most frequently
cited the complex judgment and skills required to evaluate uncertain tax positions, including the
company’s disclosures of contingent liabilities associated with those tax positions, as a principal
consideration that led to identifying income taxes as a CAM.

The PCAOB envisions that CAMs may assist investors in assessing the credibility of the financial
statements and, in certain instances, the quality of the audit.[6]

Plaintiffs may relate a stock price decline following the announcement of a restatement or write-down
to alleged omissions or material misstatements in a previously disclosed CAM. In recent years, the
frequency of restatements has been relatively low.[7]

However, three out of the five largest securities class action settlements in 2018 involved financial
statement restatements.[8] Settlements were larger for cases involving write-downs, such as
impairment of goodwill or other intangible assets, than for cases that involved other types of accounting
allegations in 2018.[9]

In addition, for CAMs tied to specific transactions or events, plaintiffs may claim a stock price decline
associated with a related event is attributable to the CAM.[10] For example, the disclosure of an adverse
ruling by the IRS may be followed by a stock price decline that plaintiffs relate to a material
misstatement in prior CAM-related disclosures on uncertain tax positions.

Plaintiffs could also attempt to tie a stock price decline to an alleged omission when prior CAM-related

disclosures did not discuss uncertain tax positions. For 21 of the large accelerated filers, or 37%, at least
one CAM was event-related. The most common event was a business combination during the last fiscal
year. Additional events that were tied to CAMs include divestitures and lawsuits.

Will Lorenzo v. SEC increase the number of CAM-related claims?

The PCAOB acknowledged that CAM disclosures could result in litigation, that the risk of litigation could
be heightened if the auditor disclosed original information about a company, and that the
communication of CAMs could affect management disclosures. In other words, the PCAOB recognized
that CAM disclosures had the potential to disrupt the traditional U.S. regulatory framework, in which
management provides information regarding the company and the auditor opines on the compliance of
that information with applicable financial reporting guidelines.[11]

In its final standard, the PCAOB explained that the auditor is not expected to provide information that
has not been made publicly available by the company unless the information is necessary to describe
the principal considerations that led the auditor to determine that a matter is a CAM or how the matter
was addressed in the audit.



The PCAOB required the auditor to provide a draft of the auditor’s report to the audit committee and to
discuss the draft with them. The PCAOB also acknowledged the need for the auditor to discuss the
treatment of any sensitive information with the audit committee and management.[12]

The final standard was issued on June 1, 2017, at which time liability under securities laws for a false
statement was limited to the maker of the statement, in accordance with the Supreme Court’s 2011
decision in Janus Capital Group v. First Derivative Traders.[13]

The court’s recent decision in Lorenzo v. SEC in March may have changed that. In overturning the
decision in Janus, the Lorenzo ruling established that an individual could be held liable for a false
statement, even if that individual was not the maker of the false statement, but rather was found to
have disseminated the false statement with intent to deceive.[14]

Various rulings, including the Supreme Court’s decision in Omnicare Inc. v. Laborers District Council
Construction Industry Pension Fund, have largely isolated auditors from liability in securities cases, given
that the auditors are expressing opinions.[15] However, the CAM disclosures may be interpreted by
plaintiffs as rising to a level beyond opinions.[16]

Furthermore, the Lorenzo decision has the potential to expose auditors to additional CAM-related
claims. In particular, plaintiffs could seek to hold auditors liable for management’s financial statements
and disclosures referenced in or related to the CAMs.

The implementation of CAM disclosures in a post-Lorenzo world also has the potential to expose
companies to CAM-related claims. For example, to the extent CAMs are discussed on investor
conference calls,[17] companies could find themselves providing CAM-related details that may be used
as a basis for potential claims.

Looking Ahead

The PCAOB adopted a phased approach whereby auditors of large accelerated filers reported CAMs for
fiscal years ending June 30, 2019. The auditors of all other companies to which the requirements apply
are required to report CAMs for fiscal years ending on or after Dec. 15, 2020. The full effects of CAM

disclosures on shareholder lawsuits may take some time to develop.

Even if there is an increase in litigation, it remains to be seen whether claims involving CAMs would
survive a motion to dismiss.
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