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Conjoint analysis is a survey-based methodology used for 
measuring consumer preferences. The method was popularized in 
marketing research in the 1970s and has since become a frequently 
used tool in new product design, target market selection, and new 
product pricing decisions.1 

Criticisms of conjoint in litigation 
(and elsewhere) generally revolve 
around a specific implementation 
of conjoint rather than a challenge 

to the methodology per se.

During the last decade, conjoint analysis has also found use in the 
context of litigation. It has been used to assess preferences for 
product features in intellectual property disputes and to assess 
damages in product liability and false advertising class actions.2 

In litigation, the battleground regarding the appropriateness of 
the use of conjoint analysis has historically focused on whether the 
methodology can model market prices and whether the specific 
conjoint analysis as implemented can reliably estimate consumer 
preferences for the product at issue.3 

In some cases, courts accepted conjoint analysis as a methodology 
that can estimate market prices and damages in product liability 
and false advertising class actions.4 In other cases, conjoint analysis 
was rejected as an appropriate methodology to estimate market 
prices and damages because conjoint analysis by itself can at best 
estimate consumer preferences (or demand).5 

Other criticisms of conjoint analysis involved survey design issues 
such as not incorporating realistic product choices available in the 
market,6 not properly isolating the effect of allegedly misleading 
statements,7 and testing a hypothetical product attribute that 
does not properly match the plaintiffs’ theory of liability.8 In 
sum, criticisms of conjoint in litigation (and elsewhere) generally 

revolve around a specific implementation of conjoint rather than a 
challenge to the methodology per se. 

However, a recent review article by David Gal and Itamar Simonson 
in “Consumer Psychology Review” (Gal and Simonson (2021))9 
challenges the foundations of conjoint analysis. The authors argue 
that the methodology does not capture how consumers actually 
form preferences and make choices in the real world. Further, 
in reviewing the evidence, the authors conclude that the limited 
validation studies of conjoint analysis have not supported the value 
of the methodology in predicting actual consumer choices. 

In the sections below, this article introduces conjoint analysis, 
describes some of its foundational weaknesses, and provides 
examples from litigation settings that cast further doubt on the 
utility and reliability of the use of conjoint in litigation. 

What is conjoint analysis?
Conjoint analysis is a survey-based methodology used for 
measuring consumer preferences for products and product 
attributes. It assumes, among other things, (i) that an individual’s 
preference or “utility” for a product is some combination (usually the 
sum) of that person’s utilities for the individual product attributes, 
and (ii) that individuals make trade-offs across attributes. 

As an example, when making a decision for which apartment to 
rent, an individual could make trade-offs over the amount to pay 
for rent and other characteristics of the apartment, such as the 
square footage of the unit, number of bedrooms or bathrooms, 
neighborhood, time to commute to work, public transportation 
options, or building amenities. An individual may be, for example, 
willing to rent an apartment that has a smaller square footage but 
has a lower rent. 

A common type of conjoint analysis seen in litigation is called 
choice-based conjoint analysis. Individuals in this type of study are 
asked to indicate their preferred option from each of a series of 
option sets, where the options in each set are products that each 
have a different combination of various attributes. 



Thomson Reuters Expert Analysis

2  |  March 29, 2022	 ©2022 Thomson Reuters

For example, study participants might be tasked to make a choice 
among four cellular phone options that differ on brand, price, 
screen size, camera quality, and battery life. They then repeat this 
across many sets of four different phones. Statistical techniques 
are then used to estimate how the “level” of each attribute (e.g., 
a particular price level or a particular brand) contributes to the 
individuals’ choices, with each attribute level being assigned a utility 
or “part-worth” indicating its relative value to the individuals.10 

With these part-worths, a consumer’s preference (or utility) for 
a product consisting of any combination of attributes can be 
computed by summing the part-worths of the attribute levels.11 In 
addition, using these part-worths, one can estimate how much more 
a consumer is willing to pay to obtain a particular feature or an 
improved versus inferior level of a given attribute. This information, 
in the form of a dollar or percentage reduction in product value, is 
commonly used in consumer class action litigation as a key input to 
the estimation of economic damages. 

The popularity of conjoint analysis is not based on 
evidence
The popularity of conjoint analysis as a marketing research 
technique over several decades has led to the assumption that it is a 
reliable, well-validated method of assessing consumer preferences. 
Its relative methodological sophistication and the statistically 
precise estimates it yields likely also contribute to the perception 
that it is “scientific” and rigorous. 

Yet, while limitations in the way conjoint might be implemented 
have often been noted in litigation and elsewhere, Gal and 
Simonson (2021) shows that the underpinning logic of the 
methodology has rarely been examined by academics, nor has the 
method been subjected to extensive real-world validation. 

Part of the rationale for the use of conjoint analysis is the view that 
consumers can more easily and more reliably provide a holistic 
evaluation of a product composed of multiple attributes (from which 
the relative value of individual attributes can be inferred indirectly) 
than they can directly indicate the relative importance of individual 
attributes. 

Yet, as described in Gal and Simonson (2021), simpler preference 
measurement tools, such as asking individuals to state their 
willingness to pay or to rank/rate the relative importance of 
attributes and attribute levels, have tended to perform as well as or 
better than conjoint in studies where these measures were used to 
predict real-world choices. 

Moreover, in an absolute sense, neither conjoint nor these simpler 
preference measurement methods have been shown to predict 
individuals’ real-world choices particularly well. 

Conjoint analysis is based on inaccurate assumptions 
regarding how individuals make choices
In Gal and Simonson (2021), the authors explain that conjoint 
analysis often fails to reliably predict consumer preferences because 
of the false assumptions that precise, stable preferences are the key 

determinants of individuals’ choices and that preferences can be 
reliably measured through the methodology. 

To be sure, in some cases consumers have strong stable preferences 
for particular products or attributes, such as a rule against buying 
bottled water in airports. In such cases, however, the use of conjoint 
is unlikely to provide much value as consumers can easily articulate 
these preferences. 

Conversely, for decisions that are new or non-habitual (and where 
conjoint is most expected to add value), consumers tend to lack 
precise, stable preferences for how they might trade off certain 
product attributes for others. 

For these decisions, consumers tend to have general preferences 
(e.g., for quality, value, convenience, style) as opposed to precise, 
stable preferences for specific products or for how they would trade 
off one product attribute for another. 

The popularity of conjoint analysis 
as a marketing research technique 

over several decades has led to 
the assumption that it is a reliable, 
well-validated method of assessing 

consumer preferences.

For example, before engaging in a purchase decision for a barbeque 
grill, many consumers likely would not have a preference for a 
specific model or configuration. They likely would not have well-
defined notions about how much more they prefer a grill with a few 
extra square inches of cooking area or with a few extra tool hooks. 
Yet respondents are commonly asked to make these types of trade-
offs in conjoint analysis performed in the litigation context. 

In Williams v. Apple, for instance, which involved allegations of 
misrepresentations in the terms of service of Apple’s iCloud services, 
respondents to a conjoint survey were asked to trade off brand, 
storage size, storage location (fully on Apple servers, or partially on 
third-party servers), and number of users that can share storage 
(only one user, or up to six users), among other attributes.12 Many 
consumers are unlikely to have stable preferences for how they 
would trade off different levels of these kinds of attributes. 

In fact, consumers generally do not approach such decisions with 
well-formed preferences; rather they “construct” their preferences in 
the process of making a decision. Many of the factors that influence 
this process are largely unpredictable and cannot be anticipated 
ahead of time, such as goals or information that only becomes 
accessible at the time the decision is being made. 

This is especially the case when consumers are not exposed to key 
choice determinants — such as reviews, new options, and product 
recommendations — until they are at or near the point of making a 
decision. 
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To illustrate, while shopping, a consumer might read a review that 
elucidates the benefits of a particular product feature the consumer 
would not have otherwise appreciated, and this might then play a 
decisive role in the consumer’s choice. The influence of such just-in-
time information casts doubt on the value of conjoint analysis, which 
aims to measure preferences precisely. As such, conjoint analysis 
is likely to inflate the importance of attributes that ultimately play 
little role in consumers’ actual purchase decisions. 

Other limitations of conjoint analysis for capturing how 
consumers make choices
Conjoint analysis has additional features that impinge on its ability 
to capture the way individuals form preferences. For example, by 
asking consumers to make choices among options that vary on a set 
of attributes, the methodology prods consumers to make trade-
offs among attributes and to do so consistently across choices. 
This leads to the appearance that consumers’ choices are precisely 
determined by preferences for trade-offs among the specified 
attributes. 

Conjoint analysis is likely to inflate 
the importance of attributes that 

ultimately play little role in consumers’ 
actual purchase decisions.

However, this often will not reflect how consumers choose in the 
real world, and might therefore lead to a distorted evaluation. 
For example, in some categories consumers will base their choice 
primarily on a single factor (e.g., brand), yet the conjoint procedure 
will lead them to consider and make trade-offs that they would not 
otherwise make.13 

A related issue identified in Gal and Simonson (2021) is that the 
inputs individuals rely on when making choices in a conjoint task 
tend to be different from those they rely on when making actual 
choices. 

For example, when buying a car, individuals may depend heavily 
on the advice of a friend or may simply decide to visit the lot of a 
favored brand. This will lead consumers to be exposed to a very 
different set of options than they would typically encounter in a 
conjoint task. 

These types of external factors were not present, for instance, in 
the plaintiffs’ conjoint survey of Jeep Grand Cherokee purchasers 
in In re FCA EcoDiesel Litigation, which involved allegations of 
emissions defeat devices. The conjoint survey had as attributes only 
engine performance (the attribute of interest), drive type, trim level, 
steering performance, car connectivity system performance, and 
price.14 

The issue of motivation is also important. As explained in Gal and 
Simonson (2021), when evaluating mundane or trivial features, 
because they know their preferences are being measured and might 
be impactful, consumers are likely to be more deliberative and 

reflective of their choices in a conjoint task than when making a 
similar choice in the real world. 

Conversely, for features consumers consider important, they are 
likely to be less motivated to deliberate and rigorously evaluate 
the alternatives in a conjoint task than in the real world given the 
relatively lower motivation in the former context. 

As an example of a potentially unimportant attribute, in 
Krommenhock v. Post Foods, which involved allegations of 
misrepresentations on cereal boxes, respondents were asked to 
trade off cereal box statements such as “less processed nutrition 
you can see,” “helps support a healthy metabolism,” and “is an 
excellent source of folic acid and iron.”15 Many consumers likely 
would pay more attention to these label claims in the conjoint 
exercise than they would in a real-world purchasing decision. 

Conclusion
Despite its popularity, the assumptions and performance of 
conjoint analysis have been subject to relatively little scrutiny. 
Indeed, criticisms of conjoint in litigation (and elsewhere) generally 
revolve around a specific implementation of conjoint rather than 
a challenge to the methodology per se. When the criticisms take 
the form of arguing that the manner in which a particular conjoint 
task is implemented is not realistic, they may falsely imply that by 
improving the degree of realism the limitations can be remedied.16 

In fact, as described in this article, conjoint analysis is founded on 
fundamentally inaccurate assumptions, namely that precise, stable 
preferences relatively accurately determine consumer choices, and 
that these preferences can be measured through tasking consumers 
to compare options comprised of a list of pre-specified attributes. 
This does not reflect the typical manner in which individuals form 
preferences and make choices. 

In sum, given that conjoint is built on inaccurate assumptions 
regarding how people make choices, conjoint analysis should not 
be expected to yield reliable measures of individuals’ preferences. 
This conclusion applies to the use of conjoint analysis to estimate 
consumer preferences and damages in litigation contexts and calls 
into question the reliability of results generated by conjoint surveys 
in such settings.
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