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1. Introduction

1. In this article, we consider some recent high-profile cases in the EU and the US where intellectual property (IP)
rights and competition policy intersect, and discuss the impact of IP rights on the competitive assessment. We
begin with reverse payment agreements, and consider the Court of Justice of the European Union (CJEU)
judgements in Paroxetine and Lundbeck. Next, we discuss the US Court of Appeals for the Ninth Circuit judgement
in FTC v. Qualcomm and the court’s insights on how to assess the competitive effects of licensing practices. We
then consider the European Commission’s (the “Commission’s”) recent Aspen investigation and excessive pricing
assessments. Finally, we turn to merger control, and describe the role of IP rights in vertical mergers. We conclude

by noting rising concerns about transactions that may have an adverse effect on future competition.

2. Multilateral Conduct

2. One form of multilateral conduct where IP plays an important role is reverse payment agreements between
branded and generic pharmaceutical manufacturers. Reverse payment agreements typically concern patent
disputes that arise when regulatory exclusivity periods for originator products near their end and generic
manufacturers are preparing to enter the market. The originator sues generic entrants for infringing its patent(s),
while generic manufacturers make the counterclaim that the originator patent is invalid or not infringed. [7] Reverse
payment agreements are one way of settling such patent disputes. They typically have two key features: they
identify (i) the date of generic entry, which is after the settlement agreement but before expiry of the disputed
patent; (i) the amount of the value transfer from the originator to the generic firm (the “reverse payment”). [2]

3. Reverse payment agreements are subject to rule-of-reason assessment in the US, [3] which involves balancing
procompetitive and anticompetitive effects. The main anticompetitive concern with reverse payment agreements
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is that, if the patent at issue were invalid or not infringed, reverse payment agreements may delay generic entry,
resulting in decreased competition and higher prices during the delay period. [4] However, the mere existence of a
reverse payment does not necessarily indicate that the parties “sought or brought about the anticompetitive
consequences.” [5] Value transfers that reflect a “rough approximation of the litigation expenses” or
“compensation for other services that the generic has promised to perform” (e.g., distributing the patented
product) may be considered as legitimate justifications. [6] Furthermore, the reverse payment agreement may be
procompetitive if it allows earlier entry of the generic product as a result of the settlement of the patent dispute if
the patent at issue were valid or infringed. [7] For example, in Wellbutrin XL Antitrust Litigation, the district court
considered the patent holder’s claim that the settlement agreement allowed earlier generic entry and made such
earlier entry more likely than absent the agreement as a sufficient procompetitive justification. [8]

4. In Europe, the CJEU has recently clarified how reverse payment matters should be evaluated in rendering
decisions on two disputes, Paroxetine and Lundbeck. Paroxetine relates to GlaxoSmithKline's (GSK's)
antidepressant Seroxat. The primary patent (i.e., active pharmaceutical ingredient patent) for Seroxat expired in
1999. [9] As generic manufacturers were about to enter the market, GSK and generic entrants engaged in a patent
dispute concerning secondary patents, which was eventually resolved by various settlement agreements between
them. [70] In February 2016, the UK Competition and Markets Authority (CMA) concluded that these settlement
agreements were anticompetitive. GSK appealed the CMA decision to the Competition Appeals Tribunal (CAT),
which in March 2018 requested a formal opinion from the CJEU. [7 7] In January 2020, the CJEU provided its formal
response — the first time Europe’s highest court opined on reverse payment agreements. [72] In May 2021, after
considering the CJEU opinion, the CAT upheld the CMA decision. [73]

5. The second case relates to Lundbeck’s branded citalopram (Cipramil), another blockbuster antidepressant. The
primary patent for citalopram expired in 2002. [74] In 2013, the Commission found that Lundbeck entered into
anticompetitive reverse payment arrangements to settle litigation over secondary patents with four generic
manufacturers (Merck, Arrow, Alpharma and Ranbaxy). [75] Lundbeck appealed unsuccessfully first in General
Court (September 2016), and then in the CJEU (March 2021). [76]

6. The CJEU's approach was similar in both cases. First, the court clarified that generic entrants and the
incumbent should be considered potential competitors if “there are real and concrete possibilities of the former
joining that market.” Specifically, according to the court, a generic entrant can be considered a potential competitor
if it has a “firm intention and inherent ability” to enter the market and when there are no insurmountable barriers to
entry. [77] Therefore, an agreement between potential competitors may restrict competition if it prevents entry that
otherwise would occur. Second, in its decision, the CJEU clarified that reverse payment agreements should not
“automatically” be considered as having an anticompetitive object. [78] According to the court, these agreements
should be considered as “by-object” restriction if “it is plain that the transfers of value .. cannot have any
explanation other than the parties’ common commercial interest not to engage in competition on the merits.” [79]
Specifically, this would involve considering whether the net value transfer from incumbent to generic entrant was
“sufficiently significant actually to act as an incentive to ... refrain from entering the market ... and not to compete
on the merits.” [20]

3. Unilateral Conduct

7. If the firm holding IP rights also has market power, agencies may be concerned that exercise of these rights
may be anticompetitive. Next, we discuss two examples that highlight this issue: the US Court of Appeals for the
Ninth Circuit judgement in F7C v. Qualcomm and the court’s insights on how to assess the competitive effects of
licensing practices; and the Commission’s recent Aspeninvestigation and excessive pricing assessments.
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3.1. Licensing Practices

8. Recently, the US Court of Appeals for the Ninth Circuit reversed the district court’s finding that Qualcomm
engaged in anticompetitive licensing practices. The appellate court opinion provides important insights on how to
assess whether licensing practices are anticompetitive.

9. Qualcomm manufactures baseband processors, i.e., “chips” used in mobile communication devices such as
smartphones. Qualcomm also owns patents that enable cellular connectivity, which are used industry wide,
including by Qualcomm’s semiconductor rivals. The FTC alleged that Qualcomm’s licensing practices were
anticompetitive because Qualcomm allegedly (i) refused to license standard essential patents to its competitors
on FRAND (fair, reasonable, and non-discriminatory) terms; (ii) supplied chips to smartphone manufacturers only if
they agreed to Qualcomm'’s preferred license terms (so-called “no license, no chips” policy), which required
manufacturers to pay royalties to Qualcomm; and (iii) offered reduced royalties to Apple in exchange for
exclusivity. [27] The FTC claimed that Qualcomm'’s practices acted as a tax on sales of Qualcomm’s rivals, raising
chip prices and, therefore, the prices consumers pay for mobile devices. [27]

10. Initially, the US District Court for the Northern District of California ruled in favour of the FTC. [23] However, on
appeal, the Ninth Circuit reversed the district court’s decision. In relation to the three allegations, the Ninth Circuit
ruled that (i) Qualcomm is not under an “antitrust duty to license rival chip suppliers,” and, even if Qualcomm had
hypothetically breached its FRAND commitments, this would be a matter for contract and patent law; (ii)
Qualcomm’s “no license, no chips” policy does not have anticompetitive effects on rival chip makers because this
policy is “chip-supplier neutral,” i.e.,, smartphone manufacturers need to pay a per-unit royalty regardless of
whether they choose a Qualcomm or rival chip; and (i) Qualcomm’s agreements with Apple did not have the
“actual or practical effect of substantially foreclosing competition” because, in practice, there was not a viable
alternative supplier that could have supplied chips to Apple. [24]

3.2. Excessive Pricing

11. According to EU competition law, if an undertaking that is in a dominant position charges “a price which ... has
no reasonable relation to the economic value of the product,” it may be abusing its position. [25] Assessment of
excessive pricing involves two limbs: the “excessiveness” limb and the “unfairness” limb. The “excessiveness”
limb assesses whether “the difference between the costs actually incurred and the price actually charged is
excessive.” The “unfairness” limb assesses whether the price is unfair, either in and of itself or when compared to
other competing products. [26]

12. Excessive pricing cases attract some level of scepticism from economists because high prices may be
temporary, and may self-correct in the market through increased innovation and entry. In fact, by reducing price, an
intervention under excessive pricing statutes may make entry less attractive, and result in a long-run reduction in
competition. [27] Instead, regulators may choose interventions that would facilitate new entry. For example in
2016, the FDA prioritized abbreviated new drug application (ANDA) submissions for products that are produced by
a single manufacturer. The FDAs objective was facilitating entry by shortening the review period and thereby
increasing competition. [28]

13. The dominant view in the antitrust community is that excessive pricing cases should not be brought against
products under patent protection, such as branded pharmaceutical products. [29] This is because high prices for
these products are the result of innovation policy that explicitly provides protection to inventors to compensate
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them for risky, lengthy, and costly research and development. [30] Enforcing excessive pricing statues on these
products may reduce the returns for this investment and hence discourage innovation, undermining a key objective
in IP policy. [37]

14. However, antitrust authorities have alleged excessive pricing in matters involving generic pharmaceutical
products. For example, recently the Commission found that Aspen — a pharmaceutical company with a focus on
generic medications — had engaged in excessive pricing. The case concerns cancer drugs that have been on the
market for decades and hence are not protected by any patents, and for which many patients do not have viable
alternatives. [32] In 2009, Aspen acquired these products from GSK. [33] According to the Commission, Aspen
implemented sequential price increases, often by several hundred percent, beginning in 2012. When government
payers resisted the price increases, Aspen responded by threatening to withdraw the products from the
market. [34] In May 2017, the Commission opened an investigation into excessive pricing claims. [35] The
investigation ended in February 2021, following Aspen’s commitments to reduce prices by at least 73 percent
(effective retrospectively from October 2019), and to maintain supply to EU member states. [36]

4. Merger Control
4.1. Assessing the Ability to Foreclose in Vertical Mergers

15. Vertical mergers involve firms operating at different levels of the same supply chain — for example, a
manufacturer acquiring a distributor that is operating downstream. In assessing vertical mergers, authorities may
consider whether input foreclosure is a relevant theory of harm, i.e., investigate whether the transaction would
restrict downstream competitors’ access to an important input. [37] This involves assessing whether the merged
entity has the ability and incentive to foreclose downstream firms competing with the acquired firm and, if so,
whether foreclosure would impact competition. [38]

16. In the assessment of vertical mergers, IP rights need to be considered in the ability to foreclose. For example,
in Google/Fitbit, the Commission investigated whether the merger would allow Google to foreclose access to Wear
0S (Google’s licensable, wearable operating system used in smartwatches) by degrading Wear OS itself, by
degrading Fitbit's rivals’ access to Wear OS, or by no longer licensing Wear OS to Fitbit's rivals. [39]

17. However, having a licensable IP right does not necessarily provide the ability to foreclose, particularly if
downstream firms have alternative sources of supply. [40] This was the case in Google/Fitbit, where the
Commission concluded that Google does not have the ability to lessen competition in the wrist-worn wearables
market by foreclosing access to Google’s Wear 0S, in part, because (i) Google’s Wear OS accounts for only 10-20
percent of the licensable, wearable OS market; (ii) the largest smartwatch producers rely on their in-house
wearable OS solutions, suggesting that a potential input foreclosure would have no impact on a large share of the
market; and (iii) more smartwatch producers would develop their own wearable OS if Google adopted a potential
input foreclosure strategy. [47]

18. Exercising control over IP rights (i.e., licensing) is not a necessary condition for an input foreclosure theory of
harm. First, as discussed above, instead of refusing to license, the merged entity may prefer a more subtle
strategy, such as degrading downstream firms’ access, which may have a similar impact. [42] Second, even if the
ability to foreclose is established, agencies should consider whether the merged entity has the incentive to
foreclose. This depends on the merged entity's trade-off between (i) lost profits (or royalties) at the upstream
level, as a result of refusing to license its IP rights; and (i) increased profits at the downstream level, as a result of
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expanding sales diverted from the foreclosed rivals. [43] Finally, agencies should consider whether a potential
foreclosure strategy, if applied, would actually impact competition. If only a minor share of competitors are
foreclosed or if the transaction leads to significant efficiencies, the transaction may not be anticompetitive. [44]

4.2. Future Competition

19. Transactions where the primary objective of the acquiring firm is allegedly eliminating a future competitive
threat, such as an innovative product or a firm with promising research, are a rising concern in merger control. [45]
In these cases, the alleged competitive threat is not immediate. The product either does not currently exist on the
downstream market, such as a candidate drug that is still in development, or does exist but does not currently
impose a competitive constraint on the incumbent, such as a recently launched app with potential to become a
leading social media platform. [46] In these cases, the competitive concern is that once the transaction is
complete the incumbent may terminate or adjust the development of the product so that it no longer presents a
future competitive threat for the incumbent.

20. Elimination of future competition is not a new concern for competition authorities. For example, according to
Oldale et al. (2020), the FTC challenged 82 mergers between 1995 and 2020 where one of the anticompetitive
concerns was a likely elimination of future competition. [47] However, more recently, elimination of future
competition has become a popular topic in the competition policy community. For example, according to
Cunningham et al. (2021), 5.3 to 7.4 percent of mergers in the life-sciences sector could be considered “killer
acquisitions” in which the acquired drug projects are later terminated. [48] Similarly, in the tech space, big
platforms are accused of “payling] to scoop [start-ups] up early to eliminate a threat” [49] In line with these
concerns, the Commission claimed in a recent communication that traditional revenue-based filing thresholds
should be supplemented with a more qualitative assessment if the acquired firm’s turnover does not reflect its
actual or future competitive potential. [50] According to the Commission, this may be the case if one of the
merging parties is “an important innovator or is conducting potentially important research,” or “a start-up or recent
entrant with significant competitive potential” [57] As examples, the Commission points to transactions in the
digital economy, where the size of the user base or access to data can affect entrants’ potential impact on
competition, or transactions in pharmaceuticals, where innovation can be an important competitive parameter. [52]

21. Elimination of future competition concerns played a significant role in the recent //lumina/PacBio case. [53]
Illumina is a global genomics company that develops systems used for genetic analysis. PacBio similarly develops
systems for genetic analysis, but primarily focuses on a sub-segment, known as “long-read,” which allows a larger
number of DNA molecules to be analysed. In November 2018, the parties reached a merger agreement. [54]
Subsequently, the FTC filed a complaint in December 2019. According to the FTC, “[tlhhe Acquisition, if
consummated, would eliminate the nascent competitive threat that an independently owned PacBio poses to
lllumina’s monopoly power.” [55] In Europe, the CMA also reviewed the transaction and published its provisional
findings in October 2019. Like the FTC, the CMA considered that the proposed transaction would “eliminate the
threat of PacBio on lllumina (and vice versa) which is a factor that currently drives R&D and innovation.” [56] In
consideration of the uncertainty of the regulatory approval, the parties abandoned the merger in January 2020. [57]

22. From an economic perspective, assessing whether a transaction would lead to loss of future competition is
inherently uncertain. [58] First, it is uncertain that absent the merger, the acquired firm would succeed in launching
a competing product. Particularly in sectors like pharmaceuticals, research and development can be a risky
process. For example, DiMasi et al. (2016) estimate that only 11.8 percent of the pharmaceutical products in Phase
1 clinical research successfully obtain marketing authorization. They also find that even for the products in later
stages there is substantial risk: only 56.0 percent of the products in Phase 3 clinical research obtain marketing
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authorisation. [59] Second, even if the acquired firm is able to launch a product successfully, the timing of entry
may be uncertain, because research and development can be a lengthy process. Consider the development of
pharmaceutical products, for instance. DiMasi et al. (2016) estimate that the average durations of Phase 1, Phase
2 and Phase 3 of the development process are 19.8, 30.3 and 30.7 months respectively, for a total of 80.8
months. [60] They also find substantial variation in these durations between products. For example, the top 25
percent of drugs require more than 37.7 months to progress from Phase 2 to Phase 3, while the bottom 25 percent
require less than 19.9 months. [67] Uncertainty associated with success and timing of entry warrants a careful
modelling of the expected growth of the acquired party absent the merger. Notably, such a modelling exercise is
challenging in industries where detailed information about upcoming products and their likelihood of success is
not available.

The views expressed are solely those of the authors, who are responsible for the content, and do not
necessarily represent the views of Cornerstone Research.

Note from the Editors: although the e-Competitions editors are doing their best to build a
comprehensive set of the leading EU and national antitrust cases, the completeness of the database
cannot be guaranteed. The present foreword seeks to provide readers with a view of the existing trends
based primarily on cases reported in e-Competitions. Readers are welcome to bring any other relevant
cases to the attention of the editors.
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