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IN SUMMARY

The Kj Competition and Appeal TriLunal )CAT5 recently issued •udgments in several 
important competition law matters– In this article, we discuss two of these •udgments ’ Le 
Patourel and Stellantis – focusing on the key lessons as they relate to economic evidence–[1]

DISCUSSION POINTS

4 Market de.nition with evolving consumer preferences

4 Allocation  of  common  costs  to  determine  the  reasonaLle  pro.t  margin  for 
competitive Lenchmark calculations

4 Kse of competitive Lenchmarks for damages calculations in the contebt of alleged 
unfair pricing

4 Kse of Lehavioural economic evidence in determining the value of a product or service 
in the contebt of alleged unfair pricing

4 The need for econometric analyses in litigation to reJect the theory of harm and 
factual evidence

REFERENCED IN THIS ARTICLE

4 Le Patourel CAT •udgment

4 Stellantis CAT •udgment

LE PATOUREL

At the end of 2023, the CAT issued the .rst-ever •udgment in a competition law class action 
in the Knited jingdom– The •udgment addresses the class representative Mr Sustin Be 
Patourelxs claim that (T aLused its dominant position Ly charging ebcessive and unfair prices 
to approbimately 2–F million landline )stand-alone .bed voice services or V£15 customers–[2] 
The claimant sought damages of O7–7 Lillion plus interest–[3]

The claim was triggered Ly concerns raised Ly the Kj telecommunications sector regulator, 
8fcom, in its 207: review of stand-alone telephone services–[4] In response to the concerns, 
(T volunteered a suLstantial price cut for its V£1 customers Leginning in 207q, Lut these 
commitments did not cover all customers )ebcluding split-purchase customers who Luy 
voice services with other services5 and did not cover the period prior to 207q–[5]

The triLunal adopted the standard United Brands framework for assessing aLusive pricing–[6] 
The United Brands test stipulates that pricing of a dominant .rm is aLusive if Loth of the 
following two limLs are met‘

4 BimL 7 )Ebcessive Price5‘ Prices are ebcessive– The triLunal approached BimL 7 Ly 
ebamining whether the ebcess of the price over the relevant competitive Lenchmark 
is signi.cant and persistent–[7]

4 BimL 2 )Knfair Price5‘ Prices are unfair in themselves or when compared with prices 
of competing products–[8]
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The triLunal found that although (T had a dominant position and its V£1 prices were 
persistently and signi.cantly aLove the relevant competitive Lenchmark )ie, BimL 7 was met5, 
prices were not unfair )ie, BimL 2 was not met5, and hence the claim ultimately failed–

There are several important lessons on the use of economic evidence that emerge from 
this •udgment, covering all the key steps‘ market de.nition and dominance, ebcessiveness, 
unfairness and damages calculations–

Market DeniotoAi dim DAcoiaiLe

The main Wuestion the triLunal had to consider in market de.nition was whether Lundles 
of .bed line voice and LroadLand services should Le included in the relevant market along 
with stand-alone voice services– The Lundles should Le included if they impose a suHcient 
competitive constraint on the pricing of V£1 services )ie, if there is a suHcient degree of 
suLstitution Letween V£1 services and Lundles in response to changes in their relative 
price5–[9]

(T pointed to a strong decline in its V£1 customer Lase over time as customers migrated to 
Lundles and argued that this trend was evidence of suLstitution, meaning that the relevant 
market was Lroader than V£1 services only–

The claimant, however, argued that despite customers gradually switching to Lundles, the 
latter do not impose competitive constraints on V£1 services, Lecause switching [was not, 
in the main, a reaction to any price increases on the part of (Tx–[10] As the claimant ebplained, 
the gradual decline in the numLer of V£1 contracts was the result of customers realising the 
value of LroadLand and the convenience of receiving voice and LroadLand services as part 
of a single Lundle–[11]

]hile the triLunal acknowledged the phenomenon of ebtensive level of switching away from 
V£1 services, it agreed with the claimant that such migration only reJected a [secular trendx, 
driven Ly evolving consumer preferences for LroadLand services, rather than price-driven 
suLstitution– This led the triLunal to conclude that V£1 services constituted a separate 
market– A narrowly de.ned market meant that (Txs market share was suHciently high for 
the triLunal to .nd (T dominant–[12]

The triLunalxs approach to the secular trend in suLstitution Lears consideration for 
future cases involving markets shaped Ly shifting or evolving consumer preferences– 
In such cases, to de.ne markets properly, the economic analysis needs to disentangle 
structural shifts in demand )eg, due to adoption of a new technology such as LroadLand5 
from suLstitution driven Ly a change in prices )ie, the suLstitution considered in the 
hypothetical monopolist test5–[13] 8therwise, it risks conJating long-term Lehavioural trends 
with competitive constraints, leading to erroneous conclusions for market de.nition and 
dominance–

Interestingly, even though the triLunal re•ected (Txs interpretation of the customer migration 
to Lundles and sided with the claimant on the market de.nition, in the later ebamination of 
BimL 2, the same evidence on switching would prove fatal to the claimantxs case– ;ence, 
when the triLunal [consider?ed9 what the level of engagement was, on the part of those who 
)at some point5 remained as ?V£1 customers9x, the evidence on the secular trend was found 
to [reinforce the point that the V£1 customers were not captiveD ?as9 there were no Larriers to 
them taking alternative optionsx–[14] This led the triLunal to conclude that remaining with (T 
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was a customerxs conscious decision driven Ly [a degree of positive value that they attached 
to the (T Lrandx–[15]

boc1 :E xsLevvoPe lroLev

The triLunalxs approach to the BimL 7 assessment considered whether prices were 
signi.cantly and persistently aLove a [workaLle competitionx Lenchmark price– This involved 
ebamining how prices compared to (Txs costs and considering what a reasonaLle rate of 
return and reasonaLle allocation of common costs would Le in a workaLly competitive 
market–

The triLunal reviewed Loth sidesx methodologies for BimL 7 and found it [necessary to strike 
a Lalance in terms of the outcome that reJects the weight which ?the TriLunal9 consider?s9 
should Le given to each methodologyx–[16]

The key lessons relate to the following three areas–

dOOALatoAi fC gAccAi gAvtv

(ecause (T is a multi-product .rm, a natural Wuestion arises‘ how should common costs 
Le allocated to the product of interest€ A key element here was considering the margin for 
discretion that .rms en•oy for recovering common costs in competitive markets– The triLunal 
also had to deal with data limitations regarding cost causation, and ultimately, it found a 
Lalance Letween the partiesx proposed calculations–

The  •udgment  illustrates  that  it  may  Le  necessary  to  deploy  and  comLine  several 
methodologies and data sources to arrive at an appropriate approach to the allocation of 
common costs– The claimantxs methodology relied on (Txs regulated .nancial statements 
)R£V5 that were designed with a view to ebplicitly allocating common costs– The triLunal 
acknowledged that R£V would Le the preferred approach for cost allocation, Lut R£V were 
only availaLle for the period 200U’200', offering no overlap with the claim period, and 
therefore, R£V-Lased calculations could not account for temporal changes in (Txs cost 
structure–[17] (ecause (Txs own calculations were Lased on the cost data availaLle for the 
entire claim period, the triLunal used the claimantxs cost calculations Lased on the R£V 
ad•usted Ly a yearly indeb Lased on the defendantxs cost calculations–

DenioiT hpe dRRrARroate FeavAia1Oe lrAnt MarToi

The triLunal chose 7F–U per cent as the reasonaLle pro.t margin, Lelow (Txs proposal of 
2U per cent and aLove the claimantxs proposal of q–' per cent– (T relied on pro.t margins 
oLserved for a sample of companies that had similar economic characteristics to (T– (T 
argued that as an ebcessive pricing intervention Ly courts is an ebceptional measure, the 
pro.t margin for the .rms in this sample are likely to Le Lelow the thresholdD otherwise, it 
would imply that many .rms are charging ebcessive prices– The claimant chose (Txs reported 
margin from 2006 )the year when 8fcom removed price controls for (T5– The triLunalxs 
preferred .gure reJected Loth the evidence on the comparatorsx margins as well as the 
variation in (Txs own margins across different years–

DenioiT hpe hprevpAOm SAr 2oTionLaiLe

The triLunal  decided that  this threshold should Le 20 per cent aLove the workaLle 
competition Lenchmark–[18] ;owever, the triLunal did not discuss how this numLer was 
chosen and whether it is speci.c to the facts of the case or a general rule that could Le 
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directly applied in other ebcess pricing cases– As discussed Lelow, the 20 per cent threshold 
has implications not only for BimL 7, Lut also for Wuantum–

boc1 UE QiCaor lroLev

In BimL 2, the triLunal ebamined the Wuestion set out in United Brands of whether (Txs prices 
Lore a reasonaLle relation to the economic value of V£1 services–[19]

The triLunal ruled that the claim did not pass the BimL 2 test, and therefore, (T had not 
aLused its dominant position– To arrive at this conclusion, the triLunal considered evidence 
on (Txs Lrand value, the [givesx or distinctive features of (Txs service compared to rivals, 
consumer inertia and the transparency of (Txs offering–[20]

The Lrand value and [givesx mainly spoke to the Wuestion of distinct economic value that (Txs 
services provided to its customers, whereas evidence on consumer inertia and transparency 
also addressed the Wuestion of whether customers could and did evaluate alternatives when 
making their choices–

The triLunal relied on the evidence of the secular trend and the transparency of (Txs offering 
to estaLlish that consumers were not locked in with (T and could ’ and did ’ switch to other 
options )eg, Lundles or competitorsx V£1 services5–[21] Thus, if some consumers are staying 
with (T, it is likely Lecause (T services provide distinctive value to these consumers–[22]

The role of Lehavioural economic evidence on this issue is noteworthy, and this featured 
primarily on the issue of whether V£1 customers consciously chose to stay with (T as they 
valued its Lrand or were essentially making poor decisions Lecause they tended to Le more 
elderly and vulneraLle–

Regarding vulneraLility, the triLunal preferred the evidence of (Txs Lehavioural economics 
ebpert who pointed to studies showing that [older people tended to Le more responsive 
to communications aLout their service Lecause they actually have more timex and [had 
a general awareness of their landline package including costs and call featuresx– ;e also 
argued that older people who were likely [still paying their Lills at the Post 8Hce – – – would 
oLviously Le aware of the current prices for their landlinesx–[23]

Regarding Lrand value, having heard Loth ebpertsx views of what customers were thinking 
in choosing to stay with (T )and in responding to surveys5, the triLunal found [a degree of 
speculationx Lut ultimately attached some weight to these theories and again preferred the 
evidence of (T–[24]

This case is notaLle as Leing the .rst case in which the triLunal has allowed a Lehavioural 
economics ebpert witness– Although the Lehavioural evidence covered several areas that 
were potentially relevant to BimL 2, the aLove discussion illustrates that the Lasic factual 
evidence appears to have Leen the most inJuential–[25] ;ence, while Lehavioural evidence 
certainly can have a role, the importance of this evidence is likely to Le very case-speci.c–

u(ait(c

Nespite the claim failing on liaLility, the triLunal dealt with the appropriate approach to 
damages– The key Wuantum Wuestion is what counterfactual price to use for calculating 
overcharge– The claimant argued that damages should reJect the difference Letween (Txs 
actual prices and the competitive Lenchmark estaLlished in BimL 7– (T contended that there 
is a margin aLove the workaLle competition Lenchmark that would not render the price 
ebcessive, and therefore, the counterfactual should Le the non-aLusive price– The triLunal 
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stated that if it had found that (Txs prices were unfair, it would re•ect (Txs approach to 
calculating overcharge–

The triLunalxs approach implies that an undertaking could risk a high overcharge amount for 
[marginalx infringements )ie, where prices are only •ust aLove the signi.cance threshold5–[26]

More fundamentally, given prices Ly dominant .rms are likely to Le aLove the workaLly 
competitive level ’ and need to Le to incentivise the innovation and risk-taking to attempt 
to achieve dominance ’ the triLunalxs approach would appear to create signi.cant risks for 
dominant .rms pricing aLove the workaLly competitive level, which may erode incentives to 
compete–

STELLANTIS

8n 27 £eLruary 202U, the CAT re•ected Vtellantisx %::0 million claim for damages against 
Autoliv and TR]–[27] Vtellantis had Lrought a stand-alone claim alleging collusion in the 
market for occupant safety systems )8VV5 components, such as seatLelts, airLags and 
steering wheels– The European Commission had previously found Autoliv and TR] guilty 
of cartel activity in the 8VV market, Lut only in relation to speci.c manufacturers )eg, (M], 
1], Toyota5 that did not include Vtellantis– Vtellantis Lrought its claim under two different 
theories–[28]

Knder the .rst theory, Vtellantis argued that Autolivxs and TR]xs participation in cartels 
against German automakers makes it improLaLle they would have aLstained from similar 
anticompetitive practices with respect to other automakers, including Vtellantis– The 
claimant relied on econometric evidence to support this claim and alleged that Vtellantis had 
paid an average overcharge of Letween 70 and 26 per cent across all suppliers for airLags, 
steering wheels and seatLelts– The second theory was more novel, focusing on indirect 
harm from umLrella effectsD the theory posited that the cartel identi.ed Ly the European 
Commission resulted in market-wide inJation of prices that affected Vtellantis–[29]

The claim failed on Loth liaLility and damages– The triLunal concluded that while there 
was factual evidence of sporadic cartel activity against Vtellantis, it was insuHcient to 
conclude that this activity was sustained, widespread or resulted in .nancial harm to 
the Vtellantis group–[30] Thus, the econometric evidence Lecame relevant to estaLlishing 
liaLility as well as estimating Wuantum– At the core of the triLunalxs decision was the lack 
of a well-estaLlished link Letween the econometric .ndings and alleged cartel activity– 
]hile the econometric model found price differences Letween the supposed cartel period 
)2002’20775 and a suLseWuent [cleanx period, it could not distinguish cartel effects from 
normal market dynamics, and it showed inconsistent results under sensitivity tests– ]ith 
little factual evidence and no prior ruling on liaLility to remedy some of these shortcomings, 
the modelzs reliaLility was called into Wuestion–

The •udgment highlights the challenges of using econometric models to prove liaLility and 
compute overcharges in cartel cases– The stand-alone nature of the claim amid scarce 
factual evidence of cartel activity meant that the econometric evidence was essentially 
carrying too great a Lurden–

(elow, we reJect on three important takeaways regarding econometric evidence in general 
and for Wuantifying damages in particular–

First, changing the design of the econometric model in light of its results is likely to 
undermine the credibility of the evidence– The claimant ebpertxs model initially tested the 
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hypothesis of cartel activity occurring from /ovemLer 2002 to March 2077 for all three 
products– ;owever, as the triLunal noted, the ebpert materially changed the alleged cartel 
period for the seatLelts estimation to Suly 2003 and March 2077 only–[31] To support this 
change, the ebpert relied upon the fact that prices during the early cartel period were not 
higher relative to the non-cartel period and that the model overall produced a negative 
overcharge for seatLelts– This led the triLunal to conclude that the [theory of harm which is 
Leing tested should not Le ad•usted or revised in the light of the econometric data to ensure 
some desired resultx.[32]

The triLunalxs concerns therefore echoed the triLunal in BT v. DAF regarding the claimant 
ebpertxs decision to change his modelxs approach to modelling the gloLal .nancial crisis 
)G£C5 having found his initial approach failed to produce material overcharges–[33]

/ot only did the ebpertxs approach to seatLelts undermine the crediLility of that model Lut it 
also raised concerns over the reliaLility of the other two models, where material overcharges 
were found using the identical approach that found negative overcharges on seatLelts– 
These concerns appeared to reinforce the triLunalxs thinking that alternative ebplanations 
for the results )see nebt point5 may Letter ebplain these results‘ [?T9he recorded overcharges 
for airLags and steering wheels are eWually likely to Le due in whole or in part to omitted 
variaLles rather than due to the operation of a cartel–x[34]

Second, the ability to make causal inferences based on the econometric results will depend 
on how well the model controls for all factors. The triLunal emphasised that even if an 
econometric model identi.es higher prices during an alleged cartel period, if there are some 
factors not controlled for, it clearly cannot prove causation–

The reliaLility of econometric models depends on controlling for all relevant factors that 
affect prices, such as costs, demand and product features– The triLunal criticised the 
claimantxs model for failing to account for omitted variaLles, particularly costs, which could 
systematically impact prices during the alleged cartel period– This issue, known as omitted 
variaLle Lias, occurs when higher prices are attriLuted solely to cartel activity when they 
could in fact Le ebplained Ly other factors, such as cost Juctuations not controlled for– In 
this case, the aLsence of granular cost information raised concerns that the model conJated 
cartel effects with cost-driven price changes, undermining its reliaLility–

This prompted the triLunal to conclude that [while econometric analysis can demonstrate 
whether prices were higher during the cartel period, it cannot prove that any overcharge was 
caused Ly the cartel as opposed to other factors not taken into account Ly the Modelx.

[35]

Third, the plausibility of econometric evidence needs to be considered given the wider 
factual evidence of how the market works. The overcharge results from the claimant 
ebpert econometric model were, according to the triLunal, inconsistent with Vtellantisx likely 
response to allegedly inJated prices– The triLunal considered that given the sophisticated 
nature of the original eWuipment manufacturer purchasers who had countervailing Luyer 
power,  it  was [unlikely  that  overcharges in  ebcess of  70× and up to  26× could  Le 
implemented without Vtellantis taking issue with those pricesx–[36] Again, a parallel can Le 
made with the triLunalxs approach to the econometric evidence in BT v DAF, where the 
triLunal considered how plausiLle it was to .nd a \ero overcharge in an illegal information 
ebchange that was found to have operated for over 73 years–[37] This suggests that ebperts 
will need to discuss the plausiLility of their results given the factual evidence on the workings 
of the market and the alleged conduct–
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Endnotes

1  Justin Le Patourel v BT Group, Competition Appeal TriLunal, Case /o– 7Fq7=:=:=27, 
7' NecemLer 2023 )Le Patourel •udgment5D Stellantis & Others v Autoliv & Others-
, Competition Appeal TriLunal, Case /o– 73FU=U=:=22, 27 £eLruary 202U )[Stellantis 
•udgmentx5–     (ack to section

2  The claim was Lrought under Vection 7q of the Competition Act 7''q– Le Patourel 
•udgment, para– 7–     (ack to section

3  Le Patourel •udgment, para– 7q–     (ack to section

4  8fcom had historically imposed price controls on (Txs retail landline rental charges– 
Those controls ended in 2006, with 8fcom citing reliance on [?consumersx9 increased 
awareness of the choices availaLle and with increasing competition engendered Ly 
appropriate wholesale regulationxD in its 200' statement, 8fcom determined that (T 
no longer had [signi.cant market powerx, allowing (T to sell Lundles with .bed voice 
services– ;owever, in 207:, 8fcom raised concern that [relative to those who purchase 
services in a Lundle, ?V£19 consumers have less choice of suppliers, are not Lene.ting 
from strong price competition or promotional offers and their loyalty to their suppliers 
is leading to ever higher pricesx– Apart from triggering the litigation, prior regulatory 
history of (T did not feature in the triLunalxs analysis of the reasonaLle pro.t margin, 
the threshold for ebcessive pricing or the source or fact of (Txs dominant position– Le 
Patourel •udgment, paras– 77, 736 and 7U6– Vee also [Retail Price Controls‘ Ebplanatory 
Vtatementx, 8fcom, 7' Suly 2006, para– U–76D and [The review of the market for 
standalone landline telephone services‘ provisional conclusionsx, 8fcom, 2q £eLruary 
207:, para– 7–6–     (ack to section

5  These commitments covered voice-only customers )ie, customers purchasing only 
voice services from (T5 Lut left out split-purchase customers )ie, customers purchasing 
voice and other services, such as LroadLand, separately rather than as part of a Lundle5– 
(oth types of customers are V£1 customers, and Loth are included in the class–     (ack 
to section

6  United Brands Co v Commission of the European Communities )2:=:65 EK‘C‘7':q‘22, 
73 £eLruary 7':q, )United Brands5–     (ack to section

7  Le Patourel •udgment, para– UF )[£irst, it enaLles the BimL 7 ebercise, compleb and 
challenging as it may Le, to focus on the linear process of deciding )a5 the relevant 
competitive Lenchmark, )L5 the ebcess of the price )if any5 over that Lenchmark, and 
)c5 whether such ebcess is signi.cant and persistentx5–     (ack to section

8  Le Patourel •udgment, para– 33 )[BimL 7 considers whether the price is ebcessive and 
if so, BimL 2 considers whether it is unfair in itself or when compared to competing 
products–x5–     (ack to section
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9  The standard test used to determine whether the candidate market constitutes 
a relevant product market is to assess whether the candidate market is worth 
monopolising– This hypothetical monopolist test involves considering whether a 
hypothetical monopolist of all products in the candidate market could pro.taLly impose 
a small Lut signi.cant non-transitory increase in price, Lecause an insuHcient numLer 
of customers would switch to products outside the candidate market– Vee European 
Commission revised Market Ne.nition /otice )C=2023=763U5 para– 2'–     (ack to section

10  Le Patourel •udgment, paras– 27F and 220–     (ack to section

11  Le Patourel •udgment, paras– 22U and 22q–     (ack to section

12  Le Patourel •udgment, paras– 277, 27F and F0F–     (ack to section

13  Vee footnote q–     (ack to section

14  Le Patourel •udgment, paras– 770F and 7703–     (ack to section

15  Le Patourel •udgment, para– 77FU )[8verall we consider that there is signi.cant evidence 
that the V£1 customers as a whole did engage with their V£1 products– ]e cannot 
possiLly identify the individual motivation of each and every customer, and the evidence 
and interpretations offered Ly the ebperts, unsurprisingly, did not yield a de.nitive 
picture– ;owever, for those who remained (T V£1 customers )or while they remained5, 
we consider there is suHcient evidence that for at least a suLstantial numLer, their 
decision to do so implies a degree of positive value that they attached to the (T 
Lrand–x5–     (ack to section

16  Le Patourel •udgment, para– q'q–     (ack to section

17  The claim period started on 7 8ctoLer 207U and ended on 7 April 207q for the residential 
voice-only customers and on the date of the triLunalxs .nal determination of the claims 
or the partiesx earlier settlement for other memLers of the class–     (ack to section

18  To illustrate how the Lenchmarks are calculated, consider the following hypothetical 
ebample– £or the purpose of this ebample, we ignore the reWuirement of persistent 
ebcess and focus on signi.cant ebcess only– Vuppose that a .rm was found to spend 
OU0 in costs per unit of product or service sold to a customer– The reasonaLle pro.t 
margin of 7F–U per cent means that the workaLle competition Lenchmark price is 
OU0+700S=)700-7F–U5TOU:–q0 )ie, at a price of OU:–q0, the pro.t per unit sold would Le 
O:–q0, which is 7F–U per cent of OU:–q05– To determine whether the actual price charged 
Ly the .rm passes the BimL 7 test )ie, whether the actual price is signi.cantly aLove the 
workaLle competition Lenchmark5, the latter is ad•usted Ly the ebcess margin of 20 per 
cent, OU:–q0+)700U205S=700TO6'–F6– If the actual price is aLove O6'–F6, the BimL 7 test 
for ebcessiveness is met–     (ack to section
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19  Le Patourel •udgment, para– 3F )[In this case charging a price which is ebcessive Lecause 
it has no reasonaLle relation to the economic value of the product supplied is such an 
aLuse–x5–     (ack to section

20  Ebamples of the [givesx include onshoring of customer call centres, £ault £ib Guarantee 
and caller display services–     (ack to section

21  Le Patourel •udgment, paras– 770F and 7703–     (ack to section

22  Le Patourel •udgment, para– 77FU–     (ack to section

23  Le Patourel •udgment, paras– 7720’772F–     (ack to section

24  Le Patourel •udgment, para– 70qq )[8n the Wuestion of satisfaction levels where they 
were high, Professor Boomes sought to diminish their signi.cance Ly saying that if 
a customer had Leen with (T for 70 or 7U years, they were unlikely to say that they 
were dissatis.ed Lecause of [cognitive dissonancex i–e– their desire not to ebpress a view 
which would appear to Le contrary to the fact that they had stayed with (T for so long– 
]e do not think there is anything in this, certainly not so as to render insigni.cant the 
.gures on customer satisfaction–x5 and para– 77F2 )[;ere, the ebperts Loth suggested 
various theories– Nr ;unt suggested that customers may have deliLerately chosen not 
to read or act upon a communication as an act of [rational inattentionx– 8r perhaps to 
put it another way, they could not Le Lothered, Ly reason of time or other constraints– 
If this is what happened, we can see some force in his point– Another possiLility 
suggested Ly Professor Boomes is that such customers were simply inert and gave 
the communications no thought at all, even if they read them– They were simply stuck 
in their ways and stayed with (T as a result– ;owever, as we see it, this would not Le 
inconsistent with such customers ascriLing value to (T on the Lasis that they simply 
preferred to stay with the supplier they had known for a long time– ]e accept that there 
is a degree of speculation on the part of Loth ebperts here, Lut we are prepared to give 
some weight to what they say, with the upshot Leing a degree of value Leing ascriLed to 
(T, however one wants to descriLe it– This favours (T rather than CR in this respect–x5–     
(ack to section
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25  Perhaps the most important evidence put forward Ly (Txs ebpert was the Lasic fact 
that 8fcom had greatly underestimated switching Lecause it had ignored switching 
Letween rival V£1 providers– Vee Le Patourel •udgment, para– 7:: )[]e should add that 
these switching rates are much higher than those Wuoted Ly 8fcom and used in its 207: 
Provisional Conclusions– The ebplanation for this discrepancy is common ground– It is 
that 8fcomxs analysis only captured consumers who switched landline provider away 
from (T and remained a stand-alone .bed voice customer– It therefore did not include 
(T customers who switched to a Lundle, nor did it include those who stayed with (T for 
the landline, Lut then changed or added LroadLand from another provider–x5 and para– 
7262 )[In fact, matters have moved on consideraLly from the certi.cation stage in at 
least the following respects which were material so far as 8fcom was concerned‘ )25 
Vwitching‘ 8fcom grossly underestimated the level of switching– The actual levels were 
far greater than the 7× of customers which 8fcom thought had switched in the previous 
72 months–x5–     (ack to section

26  ]ith a threshold of 20 per cent aLove the competitive Lenchmark for ebcessiveness, 
a price ebactly at the ebcess threshold, involves an ebcess of 20+)700S=)700U2055T76–: 
per cent of the revenue– Ksing the hypothetical ebample discussed in footnote 7q, if the 
actual price were O6'–F: )ie, 7 penny aLove the BimL 7 threshold5, BimL 7 would Le met– 
If BimL 2 were also met, the .rm would Le liaLle for O6'–F:-OU:–q0 T O77–U: per each 
unit sold in damages )or 76–: per cent of total revenue5–     (ack to section

27  The Vtellantis group was formed in early 2027 following the merger of Peugeot VA and 
£iat Chrysler AutomoLiles /1– Vee Stellantis •udgment, para– 2–     (ack to section

28 The European Commission issued two settlement decisions‘ AT–F'qq7 of 22 /ovemLer 
207: and AT–303q7 of U March 207'–     (ack to section

29  This was the .rst time the Competition and Appeal TriLunal had to consider indirect 
umLrella effects from alleged cartel activity– The claimant alleged that even if there 
was no cartel against the Vtellantis group, the effects of the cartels estaLlished Ly the 
European Commission would have Leen to increase the prices charged Ly cartelists to 
other original eWuipment manufacturers )8EMs5 than the primary 8EMs targeted Ly the 
cartel Ly lessening the degree of competition in the market– These indirect effects were 
alleged to have arisen from information spillovers around reWuests for Wuotes across 
the different Lusiness units within the cartelised suppliers in their negotiations with the 
8EMs– VeeStellantis •udgment, paras– 7: and 230–     (ack to section

30  Stellantis •udgment, para– 7U2–     (ack to section

31  Stellantis •udgment, para– 7'F–     (ack to section

32  Stellantis •udgment, para– 207–     (ack to section
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33  BT Group PLC and Others v DAF Trucks Limited and Others and Royal Mail Group Limited 
v DAF Trucks Limited and Others, Competition Appeal TriLunal, Cases /o– 72'0=U=:=7q 
)T5 and /o– 2q3=U=:=7q )T5, : £eLruary 202F, )BT •udgment5, para– Fq )[In summary, we 
have concerns aLout Mr ;arveyxs approach to the G£C proLlem Lut understand why he 
has done that and do not wholly re•ect it, as NA£ invites us to do– ]hilst we are unhappy 
with the way in which Mr ;arvey changed his modelling approach only after discovering 
that the standard approach yielded results that were unhelpful to his client, and with the 
lack of transparency in the way this was done, and whilst NA£ makes valid criticisms of 
the rather Llunt methodology adopted Ly Mr ;arvey of using the dummy variaLles for 
the full three years, 200q to 2070, of the G£C, we consider that the G£C plausiLly did 
have effects on pricing dynamics that would not Le well captured Ly demand controls 
that work across normal demand Juctuations–x5–     (ack to section

34  Stellantis •udgment, para– 20U–     (ack to section

35  Stellantis •udgment, para– 7'q–     (ack to section

36  Stellantis •udgment, para– 2F0–     (ack to section

37  BT •udgment, para– Fq )[£or this to have Leen sustained in such a concerted manner Ly 
all the Cartelists for 73 years without any of them leaving, and taking very consideraLle 
risks in the process, it would Le most unlikely to think that they were not each receiving 
suLstantial Lene.ts for continuing with it for so long–x5     (ack to section
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