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In recent years, the Grand Court of the
Cayman Islands (the “Grand Court”) has
heard a number of “appraisal cases”"—
cases in which shareholders who dissent
against a proposed merger or acquisition
petition the Grand Court for an appraisal
of the “fair value” of their shares—and
has engaged with different valuation
approaches in the context of
determining fair value of a target
company'’s shares.

Section 238 of the Cayman Islands
Companies Act (“Section 238”) entitles
shareholders of a Cayman Islands-
incorporated company to receive the fair
value of their shares (plus applicable
interest) upon dissenting from a merger
or consolidation.? Section 238 also
details the petition process that follows
a dissent.?2 The Grand Court is presently
comprised of nine Grand Court Justices.3
As of the date of this publication,

Determining “Fair Value”

in Cayman Islands Appraisal Cases
Evolution of Valuation Approaches

————————  WO02'9U0)SISLLIOY MMM

Justices Parker, Segal, Kawaley, and
Jones (retired) have provided written
opinions on the determination of fair
value under Section 238.

We examine the seven Cayman
Islands appraisal cases to date in
which the Grand Court has ruled on
fair value.
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While Section 238 outlines the petition process
for dissenting shareholders, it does not provide
guidance for how fair value should be
determined.* Similarly, the Cayman Islands
Companies Act does not define “fair value,”
leaving interpretation to the Grand Court.®

In all Section 238 decisions to date that the
authors are aware of (seven in total), the Grand
Court has held that “fair value” refers to the
value of a business as a going concern as of the
valuation date, which is defined as the point in
time immediately preceding merger approval
(e.g., when shareholders approved the merger at
an extraordinary general meeting).® The Grand
Court has also explained that fair value “is
defined as the highest price at which an asset
would change hands in a transaction between a
willing buyer and a willing seller acting at arm’s
length in an open and unrestricted market,
where neither are under any compulsion to buy
or sell and both have knowledge of the facts.””

Additionally, the Grand Court has ruled that fair
value does not include advantages which accrue
to the company after the merger, including
anticipated synergies.® Further, in 2020 the
Judicial Committee of the Privy Council (the final
court of appeal for the Cayman Islands) ruled
that the Grand Court should value the actual
shareholding that the shareholder owns (rather
than a pro rata share of the company as a whole),
which may therefore include adjustments to
value, to the extent necessary, for the fact that a
dissenter may have a minority shareholding.’

We examine the seven Cayman Islands appraisal
cases to date in which the Grand Court has ruled
on fair value, which are listed in Table 1.1° We
highlight the valuation approach that the Grand
Court adopted in each case, as well as briefly
summarize the circumstances that the Grand
Court discussed in selecting its preferred
approach.

Table 1: Summary of Transactions in Cayman Islands Appraisal Cases
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Re Qunar

Re Shanda Cayman Re Nord Re Xingxuan

Technology
Holdings Limited

Re Trina Re FGL
Education Inc | Solar Limited

Re Integra Games Islands Anglia
Group Limited Limited

Transaction

Approval

Date 5/21/2014
(Valuation

Date)

11/18/2015 2/24/2017 8/21/2017 12/16/2016 5/29/2020 8/21/2017

Public or
Private Public Public Public Public Public Public Public*
Target Firm

Equity
Valuation
Implied by
Transaction
Price

$89.7 Million ~ $1.9 Billion $4.4 Billion $4.3 Billion $1.1 Billion $2.7 Billion $480 Million

*Denotes subsidiary of public company.
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PREFERRED VALUATION
APPROACHES AND WEIGHTINGS

The parties’ experts in each case proposed one
or more valuation approaches for the purpose of
determining fair value: (i) discounted cash flow
(“DCF”) analysis; (ii) relative valuation based on
comparable companies and/or precedent
transactions; and (jii) reliance on, or deference to,
either the deal price or the company’s share
price prior to the merger. When experts have put
forth more than one valuation methodology, the
experts have applied percentage weightings to
the estimates under each of the methodologies.
As summarized in Table 2, dissenters’ experts
have generally relied upon DCF valuations, while
the companies’ experts have generally relied
upon a combination of DCF valuations and deal
price or share price, with more weight given to
the latter in recent cases (excluding Re Xingxuan
Technology Ltd., in which the dissenters expert’s
opinion was unopposed).1!

Each of the three broad valuation approaches
(DCEF, relative valuation, deference to market
price or transaction price) has been adopted by
the Grand Court, but in cases in which both
parties have put forth expert valuation opinions
(i.e., excluding Re Xingxuan Technology Ltd.
(2024)), the Grand Court has recently relied more
heavily on market or transaction price than DCF
or relative valuation. For instance, in the Re FGL
Holdings ruling in September 2022, Justice
Parker relied solely on the transaction price,
concluding that it provided a “sound indicator of
value because the sales process was well
designed, at arm’s length and represented a
willing transaction between a buyer and seller.”*?
We discuss the seven cases in our sample below.

In Re Integra Group (2015), Re Shanda Games
(2017), and Re Qunar Cayman Islands Limited
(2019), the Grand Court accepted one of the
valuation approaches offered by either the
dissenters’ expert or the company’s expert.

Table 2: Valuation Methodology Weightings in Cayman Appraisal Cases

Re Integra

Re Shanda Cayman Anglia Re Trina Re FGL

Re Qunar Re Nord

Re Xingxuan
Technology

Group Games Limited | Islands Limited| Education Inc | Solar Limited Holdings Limited

Date of Judgment

Methodology Adopted by Court
Discounted Cash Flow

Comparable Companies and/or Precedent Transactions 25%
Transaction Price 0%
Unaffected Market Price 0%
Adjusted Market Price 0%

Methodology Adopted by Dissenters' Expert

Discounted Cash Flow

Comparable Companies and/or Precedent Transactions 25%
Transaction Price 0%
Unaffected Market Price 0%
Adjusted Market Price 0%

Methodology Adopted by Company's Expert

Discounted Cash Flow 0%
Comparable Companies and/or Precedent Transactions 0%
Transaction Price 0%
Unaffected Market Price 0%

100%

Adjusted Market Price

8/28/2015 4/25/2017  5/13/2019

3/17/2020  9/23/2020  9/20/2022  9/24/2024

100%

0% 0% 0% 0% 0%

0% 0% 60% 45% 0%
0% 0% 0% 0% 0% 0%
0% 50% 0% 30% 0% 0%

0% 0% 0% 0% 0%
0% 0% 0% 0% 15% 0%
0% 0% 0% 0% 0% 0%
0% 0% 0% 0% 0% 0%

100% 50% 0% 20% 0%

0% 0% 0% 0% 0%
0% 0% 40% 0%
0% 0% 0% 0% 0%
0% 50% 0% 40%
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In Re Integra Group (2015), Justice Jones stated
that due to specific factors, such as the lack of
liquidity of Integra’s shares, the “publicly traded
price [was] not [...] sufficiently reliable to exclude
some alternative valuation approach or
methodology,”*® and he wholly adopted the
approaches and weightings offered by the
dissenting shareholders’ expert:

| have come to the overall conclusion that the
Court’s valuation of Integra should be done in
the way recommended by [dissenting
shareholders’ expert]. He combined an
income approach using a DCF methodology
with a market approach, using a guideline
public company methodology. He places
greater weight on the DCF methodology
(giving it a 75% weighting) than the guideline
public company methodology (giving it a 25%
weighting).

In Re Shanda Games (2017), both experts
concluded that fair value should be determined
using only the DCF methodology.!> Justice Segal
noted that there was no dispute among the
experts with regards to the appropriate valuation
approach and accepted the DCF methodology,
giving no weighting to any other approach.®

In Re Qunar Cayman Islands Limited (2019),
Justice Parker stated that “[t]he DCF and market
trading approach both have advantages and
disadvantages.”!” However, he noted that the
dissenters’ expert did not sufficiently
demonstrate that the market for Qunar’s shares
was not efficient and that the share price did not
properly reflect the company’s value. 18
Ultimately, Justice Parker concluded that 50%
weighting on the DCF methodology and 50% on
the adjusted market price put forth by the
company’s expert was more appropriate than the
100% weighting placed on the DCF
methodology proposed by the dissenting
shareholders’ expert who assigned no weighting
to market evidence.?”

The parties’ experts in each case proposed one or more valuation approaches for
the purpose of determining fair value: (i) discounted cash flow (“DCF”) analysis;
(ii) relative valuation based on comparable companies and/or precedent
transactions; and (iii) reliance on, or deference to, either the deal price or the
company’s share price prior to the merger.

Following Re Qunar Cayman Islands Limited
(2019), the Grand Court has used its own
valuation weightings rather than adopting the
weightings put forth by the parties’ experts. In
his decision in Re Nord Anglia Education Inc
(2020), Justice Kawaley wrote that Section 238
“permits ‘adapting or blending’ the approaches
proposed by the Expert valuers,”?° and he noted
that determining the weightings to be “a very
difficult question.”?! The dissenting shareholders’
expert placed 100% weighting on the DCF
approach and the company’s expert placed 100%
weighting on the transaction price; Justice
Kawaley concluded that weightings of 60%
transaction price and 40% DCF valuation were
appropriate because he had “used the DCF
valuation as a cross-check for the Transaction
Price rather than the other way around.”??
Justice Kawaley considered the transaction price
to be relevant to the assessment of fair value
because, as he noted, “it does reflect an arm’s
length bargain negotiated between loosely
related parties through the agency of closely
connected human actors,”?® and was not “so
seriously lacking in credibility that the starting
point [for the valuation] should be a DCF
analysis, with some account being given to the
negotiated Transaction Price.”?* However,
Justice Kawaley did accept that circumstances of
the transaction process justified weighting an
approach beyond just the transaction price as
the sole determinant of fair value.?

In Re Trina Solar Limited (2020), Justice Segal
noted that, if “the merger is the product of arm’s-
length negotiation and a robust, non-conflicted
market check,” and “bidders were given an
opportunity to learn more than market
participants through due diligence, involving
confidential non-public information,” he
considered the transaction price “to be preferred
to the market price” and accordingly it should
“be given substantial weight,” though “subject to
testing and checking by a DCF valuation.”?¢
Under the circumstances, he determined that
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“some but not all of these requirements [were]
satisfied” and that “[o]n balance, these factors
seem to... justify giving some additional weightto
the Merger Price but not to prefer it to the
exclusion of the adjusted market price.”?”
Regarding DCF valuation, Justice Segal found
that “the Company'’s failure to provide clear
explanations of the analysis and reasoning for
inputs and forecasts and to adduce additional
evidence to explain the basis for key elements of
the Management Projections mean that reduced
weight is to be given to those inputs and
forecasts.”?® Justice Segal further noted that “the
disputes between and the very different views
regarding the future of the industry” expressed
by the parties’ industry experts underscored the
uncertainty of the financial projections.?’ He
ultimately determined that a DCF valuation was
“subject to material uncertainties and therefore
[that valuation] should be discounted.”3° Justice

The recent rulings underscore the
relevance of the transaction process
and transaction price to the
assessment of fair value.

Segal placed weightings of 45% on the
transaction price, 30% on the adjusted market
price, and 25% on the DCF valuation.3! In doing
so, Justice Segal “accept[ed] the main elements
of the opinion of the Company’s valuation
expert... that it is appropriate to give weight to
each of the three valuation methodologies.”32
The company’s expert assigned 40% weighting
to the transaction price, 40% weighting to the
adjusted market price, and 20% weighting to a
DCF valuation; Justice Segal “mald]e a modest
adjustment to these weightings.”3® By contrast,
the dissenters’ expert relied only on a DCF
valuation.®*

In Re FGL Holdings (2022) ruling, Justice Parker
noted that the transaction price “provides a
sound indicator of value because the sales
process was well designed, at arm’s length and
represented a transaction between a willing
seller and buyer.”3> However, unlike the prior
rulings, Justice Parker found no deficiencies in
the design or execution of the transaction

process, concluding that “FGL and FNF engaged
in an appropriately designed and reasonably
robust transaction process resulting in a deal
price that was seen by all interested parties to be
fair at the time.”3¢ He assigned 100% weighting
to the transaction price, which diverged from the
methodologies proposed by either expert.®” The
dissenters’ expert proposed 85% weighting on a
DCF valuation and 15% weighting on the
transaction price, while the company’s expert
assigned 100% weighting to the adjusted market
price.38

Most recently, in Re Xingxuan Technology Ltd.
(2024), the dissenters expert’s valuation opinion
was uncontested by the company.®’ The
company claimed it was unable to retain counsel
due to “dire” financial difficulties.*® As a result,
Justice Kawaley ordered the case to proceed on
an unopposed basis.*! In his report, the
dissenters’ expert rejected the transaction price
as evidence of fair value, claiming that the
transaction process was not competitive and
there was insufficient information to support the
transaction price.*? The dissenters’ expert also
rejected the DCF approach due to a lack of
reliable historical data and insufficient
information to evaluate management forecasts.*®
Instead, the dissenters’ expert opined that a
comparable company relative valuation
approach, specifically a valuation based on the
Enterprise Value-to-Gross Merchandise Value
(an alternate measurement of sales) ratio, was
the appropriate valuation methodology for the
company because it was a “very standard way of
valuing [food delivery] businesses.”#* Justice
Kawaley concluded that the expert’s
unchallenged opinion should not be rejected
unless it either: 1) “is unsustainable either on its
face or having regard to the underlying facts”; or
2) lacks commercial rationality even after the
expert was afforded an opportunity to address
the issue at or before trial.*> Having found that
dissenters expert’s valuation was not
“unsustainable” or lacking “commercial
rationality,” Justice Kawaley accepted the
expert’s unchallenged valuation in its entirety.
Nevertheless, Justice Kawaley noted that an
uncontested fair value hearing was the legal
equivalent of a “Black Swan’ event.”*¢ As a
result, it is not clear to what extent this decision
is reflective of the Grand Court’s broader
preferences for valuation approaches.
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Putting aside Re Xingxuan Technology Ltd. (2024)
due to its unique circumstances, the 2022
decision in Re FGL Holdings, assigning 100%
weighting to the transaction price, marks a
departure from the Grand Court’s prior
adoptions of blended valuation approaches.
Further, the decision in Re FGL Holdings is the
first instance in which the Grand Court did not
incorporate a DCF valuation into its
determination of fair value. Indeed, prior to Re

FGL Holdings (2022), the DCF valuation approach
was the only valuation methodology that the
Grand Court deemed relevant in all five prior
rulings. The recent rulings underscore the
relevance of the transaction process and
transaction price to the assessment of fair value,
especially in instances where no deficiencies are
found in the design and execution of the
transaction process.
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