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In Brief 
• The Supreme Court ruling that certain tariffs under the International Emergency Powers Act 

(“IEEPA”) were unlawful triggered “double recovery” claims against importers of record that 
have been receiving refunds of tariff duties from the government. Plaintiffs allege that 
businesses raised prices as a result of tariffs and are seeking a share of the rebates. 

• The extent of tariff duty pass-through will likely emerge as a central issue within this new wave 
of litigation, raising complex economic questions regarding the appropriateness of a class-wide 
approach and amount of refunds, if any. 

• Empirically estimating the pass-through of IEEPA tariffs is challenging and depends on supply 
and demand conditions, market structure, changes in tariff policy, tariff avoidance, and 
macroeconomic factors. Further, the price paid by consumers depends on the passthrough 
rate at different levels of the distribution chain. 

• Economists have developed tools to estimate pass-through of cost shocks across diverse 
contexts including tariffs, exchange rate movements, input cost increases, tax changes, and 
antitrust analysis. Pass-through is a highly product specific phenomenon with studies finding a 
wide range of pass-through rates. 

 
On February 20, 2026, the U.S. Supreme Court ruled that the tariffs implemented by executive 
order in early 2025 under the International Emergency Economic Powers Act (“IEEPA”) were 
illegal.[1] Shortly after, the U.S. Court of International Trade ordered the collected IEEPA tariff 
revenue to be reimbursed to the importers of record, who statutorily were responsible for 
paying the tariff duties.[2] 
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Even though the importers of record paid the tariff duties to U.S. Customs and Border 
Protection, depending on various factors, the cost of tariff duties may or may not have been 
passed on to others in the supply chain or to ultimate customers. The decision to reimburse 
importers of record for the tariff duties that they paid has triggered litigation by downstream 
purchasers of imported goods against importers of record seeking reimbursement for price 
increases allegedly tied to the now-defunct tariffs. 

Pass-through of tariff duties will likely emerge as a key issue within this new wave of litigation. 
Did tariff-imposed cost increases lead to price increases down the supply chain to distributors 
and downstream customers and, if they did, does the variation in passthrough patterns require 
“mini-trials” instead of a class-wide approach? 

Although the IEEPA context raises novel economic issues, economists have long analyzed these 
types of pass-through questions, including in the context of indirect purchaser claims and class 
certification in antitrust matters. 

Litigation Pass-Through Considerations 
Across diverse contexts—such as tariffs, exchange-rate movements, input-cost shocks, tax 
changes, and antitrust analysis—the economic literature consistently demonstrates that pass-
through is a highly product-specific phenomenon that varies significantly across industries, 
products, and regions.[3] Studies find a wide range of pass-through rates,[4] indicating that 
quantification in IEEPA-related litigation is likely to be challenging and may show a high degree 
of variance. 

Courts have closely reviewed the robustness of economic methodologies, including their 
handling of the relevant market structure, in reaching a variety of conclusions in cases involving 
pass-through. For example, in the antitrust context, courts have sometimes rejected pass-
through models and denied indirect purchaser class certification, as seen in 
In re Graphics Processing Units Antitrust Litigation and In re Flash Memory Antitrust 
Litigation,[5] while in other cases courts have granted indirect purchaser class certification, such 
as in In re TFT-LCD (Flat Panel) Antitrust Litigation.[6] Pass-through rates are also contested in 
international trade proceedings: World Trade Organization (“WTO”) disputes and International 
Trade Commission (“ITC”) investigations often need to reach passthrough estimates when 
evaluating how tariffs, antidumping duties, or countervailing measures impact downstream 
domestic market prices.[7] 



Purchaser Dynamics and Cost Pass-Through 
Determining pass-through, if any, is fundamentally an empirical question. The actual scope of 
pass-through is dictated by the specifics of demand/supply conditions, market competition, and 
the mechanics of how a market operates. The extent of seller/buyer bargaining power, 
demand/supply elasticities throughout a product’s supply chain, and availability of substitutes 
can be critical determinants of cost pass-through. For example, in markets where consumer 
demand is relatively inelastic (i.e., low sensitivity to price increases) and there are no close 
substitutes, pass-through can be relatively high.[8] Conversely, if large downstream purchasers 
have high elasticity of demand and there are many substitutes (or many firms selling similar 
products), upstream suppliers may be forced to absorb the tariff costs into their own margins 
rather than passing them on.[9] 

The extent of cost pass-through can often depend on the negotiating leverage of the buyer. For 
instance, direct purchasers or large institutional indirect purchasers—such as national retail 
chains or corporate distributors—may possess significant bargaining power. [10] This may allow 
them to push back on price increases, negotiate favorable rebates, or pressure suppliers into 
absorbing the increased costs. In contrast, individual retail consumers generally lack this 
bargaining power and usually must take prices as given. However, because these individual 
consumers can be highly price-sensitive, attempting to pass 100 percent of the cost increase 
down to the retail level might result in a sharp drop in consumer demand.[11] Consequently, 
retailers may be forced to absorb a portion of the margin hit rather than risk alienating their 
customer base. 

The extent of cost pass-through also depends on the time horizon. In the short run, passthrough 
tends to be mostly incomplete.[12] At longer time horizons, other determinants of price can 
further complicate an analysis of pass-through: In response to sustained cost increases, 
suppliers can readjust supply chains, retailers can readjust purchasing plans, and consumers can 
adjust spending habits if prices increase. 

To evaluate pass-through dynamics, economists rely on a variety of methods: 

 Regression models can estimate the relationship between upstream costs and downstream 
prices while controlling for other supply and demand factors that could influence the 
relationship. While flexible and generalized to multiple questions with moderate data 
requirements, these models are sensitive to specification choices and can be limited to 



estimating average effects rather than isolating effects for a single firm within an industry. 
They can also be limited in capturing detailed market structures, complex supply chains, and 
multiproduct firms. 

 Quasi-experimental designs, such as difference-in-differences, can estimate passthrough by 
comparing price changes of affected downstream products relative to price changes of 
similar but unaffected products. This approach requires that the product markets used as 
benchmarks are sufficiently similar to the market being evaluated in terms of demand, 
supply, and competitive conditions. In the context of IEEPA tariffs, finding an appropriate 
control group may be challenging given the economy-wide effects of tariffs. 

 Structural models, commonly used in merger reviews,[13] can be used to simulate the effects 
of a policy change such as tariffs on an industry or firm. These models allow economists to 
capture complex international supply chains and market structures, although this approach 
has high data requirements and can be sensitive to model parameters like elasticities and 
assumptions by the researcher. Structural models are also frequently employed to assess the 
impact of trade policies, including tariffs. For example, in WTO arbitration, economists use 
industry-specific structural models to quantify the effects of antidumping and countervailing 
duties, aggregated to the industry level.[14] 

Tariff Pass-Through Complexities: Border Versus Retail 
The context of international trade introduces distinct issues in pass-through estimation. The 
unprecedented scale of the IEEPA tariffs introduced rapid, exogenous shocks that may have 
caused shifts in supply chain bargaining power and dynamic adjustments in sourcing. 
Understanding how to adapt traditional empirical frameworks to account for these shifts can be 
critical for measuring downstream impact accurately. At a high level, tariff passthrough can be 
broken down into two main components: border pass-through and retail pass-through. 

Border pass-through refers to the pass-through of costs imposed by tariffs to the importers of 
record. Depending on the product, market dynamics, and competitive pressure, foreign 
exporters might absorb a portion of the tariff costs by lowering their pretariff export prices, 
meaning that a portion of the economic cost of the tariff may be borne by exporters.[15] 

Retail pass-through refers to the pass-through of the costs imposed by the tariffs from the 
importers of record to downstream purchasers of intermediate and final goods. 



Determining exactly which products are impacted by IEEPA tariffs at the consumer level is 
further complicated by inventory lag: Because retailers may hold stock that was imported prior 
to the tariff’s implementation date, there may be a significant delay before the cost of the tariff 
actually materializes in the broader market. The research into retail passthrough has shown high 
variability in rates between products and industries. There is little consensus on exact rates 
other than that retail pass-through appears to be mostly incomplete, with estimated pass-
through rates covering a wide range.[16] 

Other Empirical Challenges in Estimating Pass-Through of IEEPA Tariff 
Duties 
Empirically estimating the pass-through of IEEPA tariffs poses even more unique complexities for 
economists, including other changes in tariff policy, tariff avoidance, and confounding 
macroeconomic factors. 

 Other changes in tariff policy: The IEEPA was not the only mechanism by which tariffs were 
enacted. For example, other tariffs were imposed around the same time as the IEEPA tariffs, 
such as Section 232 steel and aluminum tariffs and Section 301 China tariffs.[17] U.S. 
industries that rely on intermediate inputs subject to these tariffs may have experienced cost 
increases, which in turn may have influenced their pricing decisions. Economists would have 
to disentangle cost increases due to IEEPA tariffs from these other tariffs to assess their 
impact. For example, the U.S. automotive industry relies on imported parts that are subject 
to Section 232 and 301 tariffs, rules of origin requirements, and IEEPA tariffs, all of which 
impose separate costs that may be passed on to consumers.[18] 

 Tariff avoidance: Firms may engage in behavior that mitigates the high costs of IEEPA tariffs 
but increases costs for other reasons. IEEPA tariffs are country specific and vary widely, which 
may lead to diversion of sourcing to lower-tariff countries.[19] However, such production 
shifting may increase production or shipping costs. For example, Apple has started to move 
its iPhone production from China to India, which has relatively lower tariffs but may have 
higher labor and production costs.[20] Researchers will need to consider how much of price 
increases are due to tariffs versus increases in production and sourcing costs. 

 Confounding macroeconomic factors: Any evaluation of pass-through from IEEPA tariffs 
must account for shifting macroeconomic conditions to isolate the impact of the tariffs. For 
example, price changes due to tariffs must be untangled from global inflationary pressures 
and fluctuating exchange rates. Furthermore, the analysis must appropriately account for 



any concurrent policy interventions occurring in either the products’ country of origin or the 
U.S. to ensure an accurate assessment of price dynamics. 

Conclusion 
Across general academic research, litigation, and trade-specific analyses, the extent of pass-
through is not clear and highly depends on specific circumstances. Pass-through issues will likely 
present a challenge to a class-wide approach in “double recovery” litigation. 

The views expressed herein are those of the authors and do not necessarily reflect the views 
of Cornerstone Research. 
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